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commitmeol men tend to read into the acts of those blViDa au­
thority over them.

A simDar struggle over the meaning to be attributed to exer­
cises of authority is a famUiar accompaniment of the IIlIDqerial
allocation of duties among subordinate.. An employer, for ex­
ample. directs A to perform certain tasks, at the same time usign­
ing a different set of tuks 10 B. If this division of labor con­
tinues for some time any reallocation of functions may atOll$C

resentment and a sense of injury. An employee may resist the
as&ipment of new dutie. to him, saying, "That's DOl my job."
Convenely, be may oppose the wignment to anyone else of tub
he is accustomed to perform 011 the ground that these tasu fall
within his "jurisdictioll.." Here the employer thinks of himself as
discharging a purely managerial function, free from the re­
straints thai attach to a legislative role. 1be employees, on the
other hand, arc apt 10 read into the employer's actions an ele­
IDent of jurislic commitment; they attempt to bring his decisions
within lhc Rule of Law.

The commitment implied in lawmaking is DOl, then, simply an
element in someone's "OODCCptUai model"; it is a part of social
reality. I have been emphasizing that obedience to rule. loses its
point if the man subject to them knows that the rulemaker will not
himself pay any attention 10 his own enactments. The converse
of this proposition must also be kept in mind, namely, thll !be
rolemiker will lack any incentive to accept for himself the re­
Sll'llinU of the Rule of Law if he hows that his subjects have no
disposition, or lack the capacity, to abide by his rule.; it would
serve little purpose, roc example, to attempt a juristic ordering of
telatioos among the inmates of a lunatic asylum. It is in this sense
that the fUDCtioning of a legal system depends upon a cooperative
efron-an effective and responsible interaction-between law­
giver and subject.

A complete failure in this interaction is so remote from ordi­
nary experience that the sipificancc of the interaction itself !eMls
to be lost from our in!CUecluaJ perspective. Yet in numberless
instances, all about us, we can perceive the ways in which the
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,uccess of law depend, OQ a \'(Ilunuuy collaboration between the
citizen and his govtrnmellt, as well" upon a coordination of
effo" among the vuious agencies of government concerned with
the making and enforcing of law.

In the regulation of traffic the dependence of law on voluntary
cooperatioo often becomes painfuUy visible. The aample I am
aboullO give is by no meam exuirely hypothetical. In a univenity
city located on the Atlantic lItaboard traffic congestion hI' duriog
the last thirty years. pre$ented an increasing problem; at one
SlTeel intersection in particulu the situation has for some time
approacbed a state of crisis. Al this intersection there were until
recently no stop-and-go signals addressed lO pedestrians, and the
oommoo law of the situation-as understood by police and pedes­
trians alike-was that the pedestrian WI' free lO lake his OWII
chances in crossing against the Bow of vehiculu traffic, though if
he were panicululy foolhudy he mighl receive a verbal dressing­
down from the officer in cbuge. Aboul three yean ago a refOflD
took place; pedestrian signals were in$taJJed and signs were posted
warning "jaywalken" that they would be ane.sted and fined.

For a short time this me"ure brought an improvement in the
situation. Soon, however, a deterioration commenced as pede$­
trians, discovering that during the slack: holllli of vehicular traffic
DO officer WI' present, began during those houn to disreprd the
stop sipals addressed lO them. This disregard then spread into
the noun of heavy traffic, quickly reaching soch a volume thai
any police action to restrain it, aceorclilti even a minimum re­
spect to the principle of "equal justice under law," 'NOu1d have
required arrests on soch a scale as to have overwbelmed the
traffic courts. Despite this epidemic of pedestrian law-brwina.
motorists continued for a period to observe the signals directed
to them. In time, ~ver, the deterioration progressed to the
point where the mowrist, beld up by tre5Plming pedestrians
while the light was in his {a\'(lr, often found his finl opportunity
to cross just as the red light turned against him: this opponunity
be began increasingly to embrace. Fmally, the law-abiding pede$­
trian, inlent on his own bodily integrity, might discover that the
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only safe lXIurse for him was to join a phalanx ol stalwan Ilw­
breakers, instead of waiting timidly for the signal legalizing a
crossing he would have to negotiate alone, unprmected, and per­
haps againsl a 800d of delayed motorists seizing their first oppor­
tunily to cross.

When a system of legallXlntrols has suffered this degree of
breakdown it is often difficult to aUocate blame 0110 discern what
curative measures will be effective. Each human element involved
will contend thai any melMlinll of its own ways would be rendered
pointless by a failure in the performance of eornplemetllary roles.
And it dlouId be noted that in the case of the intersection just
described the roster of those implicated may utend much be­
yond tbclK alre¥ly mentioned. It may be thai the basic difficulty
arises from an unwise routing of traffic through the city as a
whok, Of from a failure of the tuplyen to finance a police force
adequale to its task in numbers and training, or from the action
of a transportation authority in relocating a bus sland in such a
marmer as 10 render inappropriate the existing disposition of
tral'lie signals. Even the performance of the ciry electrician may
enter into tW account. U he fails to keep the automatic traffic
lights functioning properly, and as a result they operale erraticllIy,
then pedestrians, motorisu, and the police may aliinse any incen­
tive to act in accordance with the signals; conversely, if the clec­
lrician knows thaI the signals will be ignored even if they are in
perfect order, doing his job righl will lose its point.

It is unfortunate that the interdependencies involved in the suc­
cessful opeTlltion of a legal syslem are by DO means generally 50

vhible as they are in the rellulation of traffic. If we could come to
ItCept wbat may be called broadly an inteTltclionai view of law,
many things wouJd become clear that are now obscured by the
prevailing concc:ption of law as a one-way projectioo of au­
thority. II would become clear, for example, thai a disregard of
the principles of legalily may inflicl damage on the institulion of
Ilw ilSelf, even though no immediale harm is done to any in­
dividual. This poinl, along wilh some others, u ignored in a
rhetorical question posed by Dworkin in refutalion of my sugges-
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tion that legal morality embraces a principle against contradic­
tory laws: "A legislature adopts a statute with an overlooked
inconsistency so fundamental as to make the statute an empty
fonn. Where is the immorality, or lapse of moral ideal?"al

Now in the first place even to imagine a case such as Dworkin
supposes requires a fantastic set of assumptions. Suppose, for
example, a statute is passed affecting the validity of foreign di­
vorces; as applied to a particular situation of the fact the statute
seems in one paragraph to say thai A is married to Y, while by
the lerms of another provision it would appear that he is still
married to X. To make a harmless blank cartridge of such a
stalute we would have to suppose thai any layman could see,
without having to pay a lawyer to tell him, that the statute wu
self-cancelling, thai be could confidently foresee that no judicial
ingenuity would suffice to rescue it from nullity, and that with the
dead corpse of the statute removed from the scene the true legal
situation would become immediately obvious. But let us, in favor
of Dworkin's point, indulge ourselves in all these exercises in
whimsy. The case then becomes like thai of a man who tells me
a reckless falsehood, but leaves me uninjured because before I
act on what he told me I happen to learn the truth for myself. In
such a case though I may not have suffered any immediate injury,
damage has certainly been done to my relations with the man who
told me the falsehood and my trust of him in any fUlure dealings
will have been impaired.

If we view the law as providing guideposts for human inter­
action, we shall be able to sec that any infringement of the de­
mands of legality tends to undermine men's confidence in, and
their respect for, law generally. It is worth recalling in this con­
nection that there is an ancient crime of disturbing boundary
markers and a very modem crime of moving, destroying, or de.­
facing official highway signs. Neither of these crimes requires that
the perpetrator's action inflict any direct injury on anyone. Part
of the basis for such laws is that if the physical pointers by which

31. SupBn.7,.lp.67S.
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men auide their actions toward one another are sufficiendy tam­
pered with, those thai remaio intact wiD lose their meaniog and
men 'ril DO longer feel socurc io relying DO them. If this is true
",heo meo tamper with well-placed marken, what shall we say
of the eoginecr who puts the signs up in the wroog places to start
with. or of the legislator who bUDgies the job of laying out the
villI writteo paragraphs by wbich mea's rights aDd duties toward
one IIIOther are defi.oed?

My colleague: HC'llIjI M Hart oilers us a refreshing reorienta­
tion in our usual ways of thinking and lIIking about law when he
reminds us thai law may be regarded as a foci/ity eoabling mea
to live a satisfactory life in common.1I If this facility is to serve
its intended beneficiaries, they must use it well. But those wbase
wk it is to design and install the facility itself have an even
heavier responsibility. which is Ibat of doing their job right io the
first place. It is this onerous and ofter! complex responsibility that
I have tried to describe by the phrase, ''the internal morality of
law."

That such a morality could have any intelligible meaoinll at all
is an idea that is emphatically-not 10 say, vehemently-rejected
by my critics. I have tried to show that our differences on this
issue stem from a basic disagreemeot about law itself. Thi$ dis­
agreement I have attempted to express by contrasting a view of
law that sees it as an interactional proc:eu aDd one that sees in it
only. unidirectional exercise of authority. My revie...-ers have, of
course, criticiud a number of positions on speciftc issues taken in
my book that I have leh unmentioned and undefended here. I
believe that most, though DOt all. of these disagreemeots on sub­
sidiary matten have their origio in the same fundamental di­
ver~ in starting points thaI I have just uamincd at length.
This is particularly true of my critics' rejection of the suggestion
Ibat governmental respect for the inlemal morality of law will
generally be conducive toWard a respect fO!' what may be called

U. "1bo RelaOOm ,,"",_n State and Federal Law,~'" Col_hI<> lAO'
R~~i~O' 411', 490(t9j.j.
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lhe substantive or cxtcrnal morality of law. The intcrClted reader
will find a ddcnse of my position on rhis issuc in a paper I pre­
sented in April I96~.n

Soml! Implicotions of/hI! lhbatl!

In concJlJ5ion Isoould like to explorc brieny certain issues that
have oot becn directly raised in the criticisms aimed at my book
by the New Analytical JurillS. My reason for going into these
issues is that I believe an exploration of them will serve to clarify
funher the basic differcnces in viewpoint that underlie our wholc
debate. The first problem I propose to discuss is that or'inrerpreto­
rion."

This is a subject treatcd It some length in my second chapter,
where I viewcd it IS an aspect of thc tuk of maintaining "COD­
yucncc belween official actioo and declared rule." At the COlt­

elusion of my di!ICussion (page 91) I wrote: "With all ib subtleties,
IhI! problem of inll!rpretatioD occupies a sell$itive, central posi­
tion in the internal moralily of the law. II revew, IS DO other
problem can, the cooperative nalure of the wk of maintaining
legality."

Despite the basic significance of interpretation for every ISpect
of the legal enterprise, it has never been a subjecr with which
analytical positivism has fell comfortable. This is precisely be-

n. Supra n. 6. pp. 66t-66.
J.f. Tllne ~nt publicatlom deal helpfully with the problem of inler_

pretation; Dworkin. '"'The Model of Rula," 3' U";verlil1 of CIlICQO lAw
Rryil'N! 1<4-46 (1967); GoItJieb. Til, Loric of Ciloice (1968); and. Hu",",
-Rula, Polky and Deciaon MalinJ.-n Y./e lAw J<nU,.1 41 t~39 (1961).

Then: is ono vilal problem aft"octin. interprelation that I haye /lOt al­
tempted 10 <leal ..ilh herr and that io nol mentioned in tile I"iela by
O.....kin In<! HuaJlea. Thil is the problem intcrlClionll _iolocista call
-<lelInin, the liIDalion.- (see, for e~ample, M~Hu",. D.fW~, ,i1~ $I'II<I,IOIt,
19611.) When a coun applies I tuIe or I ..t of rul... to the deciUon of a cue
one can dillin,uish two operations: (I) dmrm,ninl tile relevant flClS: (l)
detenn;n;nl the meanin, of the relevant ru\a fO'" thae f..1S. We tend 10
think tllat il is our knowledlC of the rulel that ~lbIa UI to lift out fr­
rel..-ancies and 10 delmtl;1lli ..hat lI"e the letally ope..ti.... facta. In ruJity,
howeyer. ou, drllnition of lhe litu,tion ia aeneraJly conditioned by I bOIl
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cause il brings 10 open eJ.pressioo "the cooperative nalUl't of the
lask of maintaining Iegality.M Oosc attention 10 problems of
intcrprelation is something that comports awkwardly with any
attempt to conceive of la..... as a unidirectional eJ.ercise of cootrol
over human behavior.

It will be inslfUClive to note briefly bow writcn in the positivis­
tic mood have dealt with the problem of interprdatioo aDd bave
sought to redefine it in terms congenial 10 their intellecrual com­
milIDent. In his 19~7U lecture Han seemed 10 IS$Crt that in the
ordinary r\ln of cases the application of a ,WUle is conuolled
in a more or leiS frictionless manDet by the commoD or dictionary
meaniog of its words. 10 these usual or DOnnai CISC5 tbcrc is 00
occasion to engage in any conjecture conceroioa the policies
sought to be promoted by the statute or the intentions of its drafts­
men. II is only in an occasional borderline or "pcnumbral" situa­
tion thai any attemp! to falbom legislative pu.rpose becomes
nccc.uary. In this lceture Han inveighed. againS! • di$ease of
jurisprudential thinking which he clUed "preoccupation .....ith the
pcnumbra.MHis thesis seemed 10 be thai we should build our
edifice of legal philosophy 00 the routine or run-of·thc-minc cue
and pass over, as irrelevant for the basic analysis of legal pbe­
DOJIlena. thc occaskJoai difficulties presented in "penumbral"
situations. In The Concept of Law the word "inlcrprctationMis
not to be found in the indeJ., thoup the thoughts of thc Holmes
lecture are repcated with some modification on pages 120-32
and 200-01; tbe viewpoint dillers from that expressed in the Ice­
flIre chic8y in beiog somewhat less explicil.

Like Han, his greal predecessor, John Austin, largely excluded
inlerprelation from the basic slfUClure of bis theory. Unlike Hart,
however, when Austin eame finally to deal wilh lite subjc<;t hill

of IKil assumptions WI do net appear in the uplicit rules at aU. Gottlieb's
book tw _ valuable obocrvatioN on this poim in Cbaplcr IV. "T'hec
Fact..- particularly 01\ papa " ...57, where be remarks thaI ~llOII·1cpl

IIIAd.rd. arc inf\ls«\ at a eru<:ialllep [thaI ia. ill dcl\J'linllbe rele¥lUlt f"\:I1
in \he procesa <If applyinllept ruIeI.-

3~. SUpran.l,pp.606-U.
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treatment wu complell and beset with internal sttc:SSl!S. He dis­
tinguished the interputation of statutory law from !be method
of "induction" used in applyins "judiciary law."11 A.t DO point
did he llgue that a statute can or should be applied witOOut ref­
erence to legislative purpose, though he assencd Ihat the "literal
meanins~ of a stalute should be t.ken as the "primary indell" of
legislative intentioll,Sl So far from abandoninsa purposive inter­
pretation he wrote: "If the causes of laws and of the rights and
oblisations which they create be DOl assigned, the laws them­
selves arc unintclligible."SI

III The Pun Theory olLawlI Kelsen devotes a few concludina
pages to the subject of interpretatKJlI, assenins in effect that ell­
ccpl as a particular result may be cllCludcd by the IogiealltnlC­
ture of a statute, judicial interpretation is simply a form of IeJis­
latian, the motives which shape IeJishltion by judges being as
ilTelcvani for analytical positivism as those that move a leJis­
I.ture to pllSS one kind of Sllllute inslead of IIIKXher. For Kelsen
interpretation is, in shan, not a part of juristic analysis at all, but
belongs rather to politics and sociology.

A dilJereni tack in dealing wilh the embarrassment of interpre-­
tatian was laken by Gray and some of the American LegaJ
Realists. Since a statute only becomes "hud law" after its mean­
ing has been judicially determined, Gray proposed that we Ireat
statutes as not being law at all, but only sources of Jaw.40 By this
device the definition of law was intended to be moved downward
so as to coincide with its application to human allain. Gray's
realism was marred, however, by the fact that Dluch law is ap­
plied by bureaucrats, slxrilJs, patrolmen, and others acting with­
out judicial guidance. Accordingly, some of the Realists pro-

36. n l-«Iur~s 011 Juris!,'''"''" (1179), pp. 6041-;51.
37, fbid~pp.6U-l'.

38. tbid.,p.IIll.
39, (1967), CII, VIIi, pp. )<11-;56. (This iI a uanslatioo of lhe aec:ond

Gf:l'lIWl editioo.)
.a. N~lun ~"d SooIrcu of Ihtr U ... (2« ed. 1921), Ch. IV, pp. JOO-l'-..-.
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posed that we define law as Mthe beJlavior patterns of judges and
other public officials.... ' This conccit represenled !he final de­
fault, sina: il left to the onlooker 10 decide for himself by what
sWlclards be should discern and interpret the "behavior patterns"
that constitute the ulumale reality of law.

'These divCTSC ways of confroming a sbared predicament sug­
gest that there is something fundarncnlally wrong with the pre­
mises that serve to define !he problem. I suggest thallbc difficulty
arisn because all of the writcMi whose views have jusl been
summarized stan with the assumption that law must be regarded
as a one-way projection of authority, instead of being conecived
as a collaborative cntcrprise. If we discern, as a basic elcment of
law. a commitment by governmcnt to abide by its own law in
judging thc acts of its subjects, then interpretation will occupy in
thc<Jry !he central place it has always occupied in our everyday
think.ing aboul law, 1ltis cmphatically does not mean that the
problem will become simple; 00 the contrary its hidden com­
plcxilies will come to light and we shall no longer be able 10 pre­
lend that it is a peripheral matter to be left 10 unrcfloctive com-

-~-
In ~king a more fruitful approach to interpretatioo, it may

be well to begin with some ob5crvations about language itself.
Thc first of these observations is thai among human activities
language replcsents the interactional phenomenon par excellence;
its forms arise out of and live by interaction. Communication by
words is not a matler of shipping packages of mcaning rrom one
head to another; it involves an effort to initiate in anOlhcr mind
perceptual processes that will as closely as possible match those
Iak.ing place in the mind of tbe communicating party. U I direct
words toward yOll in a situation where some pl'C(;ision in com·
munication is demanded, I shall have to ask myself what precisely
I mean by the words I am using. what you would mean if you
were usinglbe same words, and what you would suppose I would
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be likely to mean by them in the cootext of our relationship---not
to speak of even more complex lines of reciprocating expecta·
dons.

Writers in the positivist mood have generally sought escape
from complexities of the sort just intimated by adopting a sim·
plistic view of language which I have described (page 84) as ".
pointer theory of meaning." For present purposes it will be useful
to disregard, for the moment, the complications caused by the
intervention of language and consider how the problem of inter·
pretation appears when the task is to discern the meaning, nO! of
words, but of actions.

Suppose for example that in some area of commercial practice
certain kinds of dealings have for a long time been directed by
tacitly accepted and complementary expectations, each partici­
pant guiding his conduct toward the other by these expectations.
A somewhat unusual situation arises and a dispute develops
between the parties as to the implications of established practioc
for their respective rights. An arbitrator or judge is called upon to
decide the dispute. His task is to interpret the meaning of estab­
lished practice for a special situation of fact which had not pre­
viously been directly operative in shaping the expectations of the
transacting parties.

Now it is plain that in such a case the chief guide for the
arbiter's decision would be found in a principle hardJy intimated
in positivistic discussions of interpretation, namely, that the result
reached should be such as to fit harmoniously into the system of
complementary expectations expressed in past dealings. The
problem would not be one of "logical" consistency, but of what
might be called purposive compatibility; the question asked would
be, What decision will serve best to keep the established practices
"a playable game?" To impose a result incongruent with estab­
lished expectations would be to disrupt a functioning and ac·
cepted system which served to regulate the parties' relations with
one another. Plainly, in order to reach a satisfactory resolution of
the dispute the arbitrator must be able to perceive and compre­
hend the implications contained in existing practioc; his decision
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canoot be a jUS1 and fittin, one if he lacks the imqination neces­
sary to put himself in the place of those whose past conduct to­

ward one: another he is interpreting.
In the situation jUS1 discussed a good decision would, Ihen,

exemplify two interrelated qualities; a respect for systematic
5lructure and all understanding of !he social context. Now I sub­
mit Ibat tbeIc desiderata are also applicable to the interpretation
of written law. To be sure, if we Ibink of a 5latute after the
aIlalogy of a military order, as being aimed at CODlmlling Ibe ac­
tions of one DOl admiued to Ihe larger strategy, then the task of Ihe
intel'JH"eter will be to discern as best he can the desires of Ibe high
command. On the other hand, if the futlction of law b w create
all orderly interactioll alOOIlg citiz.em and to furnish dependable
guideposts for self-directed action, the problem assumes a differ­
ent aspect and the principles govemi.llg the interpretation of
words will not be seen as radically different from !bose applicable
to the interpretation of interactive behavior. In panicular, a
respect for systematic structure, and a capacity to percei~ Ihe
Deeds of the situatioa, will both be seen as essential for the wise
interpretation of written law.

It may be obje<:ted Ihat a concealed bias must iaevilably infect
any anaIJ1is ...hich begins, like that just concluded, with an
example drawn from commercial praclice. It may seem perverse
to sUJlC$t Ibat the law again.n murder is intended, except in a
remote and largely irrelevant sense, to provide "dependable guide­
posts for buman interaction." Certainly it is true, as I ha~
throughout insisted, that the proper solution to problems of inter­
pretation depend$ on context. But even in the case of murder, the
crucial issues for interpretation are likely to relate 10 such matters
as the pk&of sclf-ddensc:. Any statuWI')" lansuage govemin& that
issue is ap( to be vague and general. Tho5e who intel'JH"ellhe la...
(which in this case will in reality include both judge aIld jury)
must, if they are 10 do their job well, pul thermelvC$ in the po!Ii­
tion in which the accuxd found himself and ask what can reason­
ably be expected of a human being so placed. A knowledge of
life, a capacity for empathy, and a sense of what kind of rule will
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provide a workable guide to action, are all eMeotial for. proper
declskJn.

In my second chapler I dealt at some length with tbe "anti­
nomies" that may confronl those responsible for maintaining
legality. Frequently some miscarriagt' in the legal enterprise will
create a situation in which il is impossible to escape some C()lDo

promise of legality, so that the essential task is to reduce the
dimensions of thai compromise. The most obvious example of this
predicament is presented by situations in wbiclt a reson to reIfO.
spective legislatkJn will seem the lesser of two evils.

In subtle ways interpretation is permeated with problems of
this sort Suppose, for example, that a statute is passed for the
purpose of puning in better order some area of bwnatl rdatioos.
On its face, we may suppose. tbe enactmeotls reasonably clear,
but it suffen from the fundamental defect that it is based on •
misconception of the situatkln it is ilItended to correct, the leab­
lature being in this respect like a physician woo prescribes •
course of treatment for one disease when the palient is ill fact
suffering from another. By wbal stalldard$ should. coutt con­
stnle such. statute? A tolerably literal application of its ttml$
may be said 10 carry out the legislative intent as it actually WlS,
though nol as il would have been bad the legislature known what
it was doing. Funbermore. the interpreter must consider the
interest of the OCCasXlnai citizen who, being an outsider 10 the
situation regulated. may take lite statute at ilS face value, experi­
encillg no qualms in doing so precisely because be is as ignocant
as the legislature was of lite real nature oftbe situalion addIeued
by lite statule. On the Olher hand, those who are the primary
addrenea of r.he Stalute, that is. those who actually live in and
with lite silDalion the statute is inleDded 10 correct. may be able 10
see in il only obscurity, conftllioo, and peno'eTStty. Reading the
stalUte in the light of their more perceptive definition of the situa­
lion which is a pan of their own lives, they may regard the statute
as a kind of non-law. Here there is no easy way out (or the court.

Cases of the sort just supposed provide only one illustrat,ioD of
the perplexities presented when a court bas to ask itself how far
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it is free 10 correct the mistakes oftbe legislature. An obvious mis­
print may present no difficulty. But det:iding what the legislature
would ha...e said if it had been able to upnsli its intention more
precisely, Of if it had not o...erlooked the interaction of its statute
with other laW1 already on the books, O!" if it had realized thatlhe
supreme coun was about to rcverw a rele...ant precedcnt--tbese
and other like questions can remind us that there is $OIDCthing
more 10 the task of interpreting statutes than simply "carrying out
the intelltion of the lesislature."

The remarks jUiII concluded may seem to suggeill that what is
demanded of an interpreting agency is simply that it achieve a
balance of restraint and initiati...e in correcting the erron and
ovcnights of superior authority. But, of course. lhc problem is
more complex. The interpreting agency must rccall, for example,
that its perceived standards of intetp£Ctation arc likely to create
expectations among tho5c affected by them and thal sudden shifts
in those nandards may impair the collaborati...e effon essential
for achieving and maintaining legality. Let us sUppo$C, for ex­
ample. that the courts of • gi...en jurisdiction h....e traditionally
inlerpreted statutes in a Darrow and restricti...ely literal manner.
An anticipation that this practice will continue is almost eenain
to enter inlO the calculations of lhc legislature; the draftsman will
be likely to phrase his statute so that it will. as it were, come out
right after baving bad its scope reduced by restricti...e judicial
interpretation. A sudden shift by lhc courts toWard heef stan­
dards of interpretation may alter the meaning of legislation. in a
way contrary 10 the intention of tbo5c who enacled it aDd perhaps
in a way that will be confusing for all concemcd.

Similarly wben a coun bas occasion to apply the law of a
foreip juri&diction, it ill not enough to~ the text of the law;
that ten must be read as h would be read by native jurists, that is,
u it would be understood by those ~arinl the tacit assumptions
that enter into the functioning of the legal system of which it is a
pan. This considcratioD was brought to unaccustomed explicit­
ness.in a det:ision of the United Stales District Court sitting in
Massachusetts.lbc disposition of the case required the appIica.
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lion not of Federal but of MasQcbusetta I... Several pl'" "",,"'II
of the Massacbusens Supreme Judicial Court were in point, and
the question was wlletber thai court, if the controYetly Wert

before it. would qualify the lanau.,e of ita preoedcllta and make
aD exception for the case at hand. In amwerina that qumion in
the Degative, Judge CIwlcs W)'l&Il5ki considered it euential to
loot not simply to the laDguaae of the Muladlusetts decisklos
but to the general spirit in which those deciaiona would be ap­
pro.cbed by the court thai rendered them:

Subtle variations and blurred lines are DOt charaeteriJtic of
[the Munchuserts Supreme Judkial Court]. PriDciplea are
lDIlOunced and adhered to in broad magisterial lCnllJ. The
empbuia II on preoedenl and adhe:rcaoc to the older wa)'l,

DOl on crclliD, DeW causes of action or eocourapn, the ute
of oovel judicial mnedica thai have spruna: up in Icaa COD­
serwtivc oommUDities.41

This eurclsc in applied aDtbropoiozy II DOl the 10ft of thiDa
ODe ordinarilye~rs in judicial opinions. It can eerve 10~
mind us, however, how much of our wriaen law II in realily un­
wriuen; il CaD help us to see that III undenWldina of the law in
the boob requites III Wlderstandin, of !be shared assumptiona
that enter into tbe makin, and inle:lpteliD, of it.4'

The mention of IIIthropolol)' o~rs an easy Ifanaitioll to my
Den geDeTaI topic, which has to do with eusrommy low and Inter­
NltWrIalIow. Lite the problem ot interpretation, Deitbcr of Ibcae
subjeell has ever found a comfortable hlven in poIitivisl theory.
As with interpretation, le,a1 positivists in their attitude toWard
Ibesc forms of II'" ""Ivcr between ky rejection and aoc:ept.atIOe in
I~in, embrace. For Austin CUSloniuy Ilw lad interDl­
tionalla""were simply DOt Ilw aI all, bUla kind of pseudo-Ia"" tblt
should plopelly be ca1led positive morality. KelJellIUea the~

"1. '_ltltt'.CIiIrl:.IOl P.Supp.l.. I••lp.)46(1911).
"3. In """'om, ,,' ,It. lAw (1961) 1 h... tried to IrKJl: _ o!.lbe ill.

Ier&CticIm bel.""" ""al I ~"" tbe:rl caII«l "'1n1I6a law" 1IIId ~lmplidllaw.~

(See II' I ~iall,. pp••~.)
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posite laCt of reahapinJ these two forms of la. 10 thal they CID be
accommodlled to his Ibeory. lhousb at lhe co.t of 10 distottiDJ
their premises thlt the lub,iccts themselves become IlfFIy UD­
recognizable.

Plainly the conceptioll of la... u a unidirtctiooaI aaeertioD. of
COIItroi over humID behavior is not a view that CID easily be ap­
plied to CUllOmI!)' and inltnlllional la.... These two mlDifclca­
lions of la... hve been described as JwritOftlal forms of order.
while the I.w tbal I swe imposes on its citizen5 we tead to lhink
of u having only a vmical dimemion. Scated in IDOtbtr way. the
dil!kully of COflCeiviDg of CUSlomary and intematioDal law as
beina properly I.... arises from the DOtioD that the eoaeept of law
involves at the very minimum three elementl; a lawpver IIId at
leasl two aub,iccts ...hoIe rtlationa are put in order by rvJea im­
Jll*d OIl; lhem by the I....-making .uthorily. The queatioo tbal
gives trouble is. HO'tI CID • perIOn, I family. a tribe, or • IWioa
impoae llw OIl; ilsc:1f tbal will control ita relatiou with otbel' per­
$OlI$, families,lribts, or nationl1 Unlike moralily, Ia. cannot be
• thinj: self-imposed; it muse proceed from IOlDC biJber .utbori1y.

Now I IUgeJI that all these questions would teqUire radical
redefinition if we were to recopiz.e ODe Ilmple, buic reality,
namely, that. elllCled I.w itself presUPPCIeS a COIlUllitme1tt by
the aovemina authority to abide by ill own ruks in dulillJ with
ill subjects. 11Iae is, in Ibis sense. a horizonw dement in whit
positivism viewaas vertically imposed law. If litis buic principk
of Ilw-making and I,w-Idminialtrina wert accepted, then lDC*t of
lhe embarrlS$llltllti that beae1 discuslkxIs of international and
CUSlOmI!)' I.... would be 5eCJl as also .flectin. "real" 1••. For
example, does the JOVCfMlCDW obligation to abide by ita own
rules resl 00 a "lepl" or. "moral" oommiunenl1 U!be commil­
ment is said to be ~lepl" lhen !be questiorl will uiae, How CID the
.uthority Ibat mates and unmatea law bind itself by law? U the
commitmc:nt is "moral" In natute, then we Ihall face. diflere:nl
ll:ind of embarrassment. II will then appear that the crucial quality
tbal 5erVCS to distinpriah law from IDIDqetiai direction., or mili­
tary command, or Ibeer power. is itse1f Infected with a moral ..
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menl 50 th.t the euential dininction between law and morality is
fataUy compromised.

If, bowever, we cfiMegard these conceptual tangles and allow
our minds to participate vicariously in the responsibililie involved
in maiDlaining the Rule of Law within a modem state. we shall
see thll meeting those responsibilitic:l requires. complex, co)..

laborative effort, '"" different in kind (rom that demanded by 1)'1­

lems of customary and intemationallaw. We shall also find our­
selvt:li forced 10 deal with the role of custom in systems of law tIm
purport to be woolly enacted. This role becomes obvious wbcre
custom is explidl1y made a standard of dccisKHi, IS it is ill this
country in the frequent references to commercial USlF in the
Ulliform Commercial Code. But customary law (by whicb we
mean primarily the tacit commitments that develop out of inter­
action) plays an importanl, though usually silenl role, 001 only
in the inlerprelluon of written law, but in helping to supply the
gaps that ...ilI alwaY' be perceived in any body of eoacted law.

Among the different systems of enacted law the generally incon­
spicuous role of Cll5tom will vary considerably, but il is safe 10

say that the tacit expeclalions thll mate up CU!!ODlary law will
alway. enter into any praelkal realization of the ideal of Ieplity.
Fidelity 10 the Rule 01 Law demands not only thll a governmelll

abide by its verbalized and publicized rulC$, but also that it respect
the justified expectatiolU crealed by its treatmenl of situations 001
OOIItroiled by explkitly announced rules. Even more plainly it re­
quires thll governlDeDl apply wrinen rules in aceordance with
any generally a<:cepIed gIou wrinen into those rules in the course
of their administration. Taking all these complications into ac­
count will, of course, embarrass the CODSlnK:lion of Deal juristic
theories. But it will ease the transition of legal thought from state­
imposed codes to the somewhal messier seeming manifestations
of law exemplified in international and cuslomuy law.

In today's world cll5tomuy law is DO longer merely a matter
of theoretical interest. The newly emerging nations in Ahica,
Asia, and elsewhere are engaged in a painful and often ha7.ardous
tramition from tribal and CUS!omary law to national systems of
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enacted law. Legal experts from the western natioos. particularly
from the United States, are playing an important role as adviscn
in facilitating this transitioo. Tho5e who have perlormed this fuDc­
tion have often rcgx eued thaJ: they were DOt more ~uatelypre­
pared for it by a deeper UDdentanding 0( legal anthropology. If
they bad had a better lraining in that subject, they believe that
they would bave bad a better c:omprebensioD of the meaning of
customary law for those woo live by it.

I would suggest that equally needed is a more adequate an­
thropology of our own legal system. In my scc:ood cbapter I speak
repeatedly of law as an "enterprise" and I realize that this expres.­
lion bas grated on some ean. But for those who bave never at·
templed to create or live by a system of ellplidtly enacted rulea,
law il indeed an enterprise and a very bazardous ODt. In such a
conlext the neat geometry of legal positivism is DOt merely largely
irrelevant, but becomes po&itively dangerous.

II should DOt be supposed thai Ibeories aboul: law play DO role
in the praetieal busintu of a..isting tribal peoples to subject them­
selves to a regime of enacted law. Plainly they require some
defuUtion 0( the goal toWard whic:h to WOI'k. ReceutJy then has
been published a symposium UDder the title Atrial and Law­
Devdopi,., UgoJ Systmu u, Africem CommotlwNlth Nations. U

The leading article in this coUec:tioo contains the following state-­
menl on its first page:

Professor Harvey has defined law as "a specific: technique of
social ordering, deriving its essential character from its re­
liance upon the prestige, authority, and ultimately the re·
served monopoly of force of politically organized society."
It is a value-neutral tool. lD this view, law bas DO moral au·
thority merely because it is law; rather, it embraces every
lISpect of state poweT. Indeed, as Hans Xeben has pointed
out, there is DO differeoce between the state and law; they are

44. T. W. HuldVn_. ed~ 1961. The qoo*'ljool ill from Po ) of Ihc
artide by Robert B. Sridman
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merely differellt IIides of the 5UlC coirJ,. Every Rate institu­
tion is • manifestatioD of state power aDd em be vie-cd
either institutionafl;y 01' kplIy.

The precise rolep1~ by thb wocepcioo fA law bI i!a .uthor'.
thiDkiq; is DOt dear, bE uJrim.td), re....... the cordusioD that
tlcithet Cl'stom.ry law DOr the received F~kb law is adcqIWc 10
the needs at the new African nwriom At the MmC time, I have 10
My that I c.nnoc imqi.... a _ inappopria1c ,...,'.... fo£ the
~ of law COIloqcd in tbe ll'Onls just qUOled. (I am quite
awue that my eritQ aroma the New AnatytieaI Jurists do DOt
expIkidy arr.bnot the doc:triDe of the ideIltit)' of law aDd the ItUe.
But l.t ill all atrioumeu, what tePd of their pbilowophy, what
priDcipIe Of st.Mud comri·ted by tbtm, often altOppiDa: place
Ibort of this ultimate reductio ad ablurdum of the JlO'itivisl point
of-m

AmoallboM ClOtlCeOled ill thi$ c:oWItry with p",,_ fo£
worid peace there appean 10 have ~Iopod a eertabi polarity
of \iewpoints. One lide opts for the earliest possible reaUlIrioo fA
somethinalike a world kpl order. ~rtiealltYJe.. .. Tbc opp<Winl
view is advanted by those who recommend. IS the surest route
to pe_. efforts toward ac:hieving reciprocal aeeommodatioos
IImOfII Dations, aa;:ommodatioos that may take the form of cx·
p1icit lfCaties. but that may aho develop through tacit adjustments
that will Jtadually hardep into 11.1'1'. lDIofar .. this di1leTeDee ill
stratePes is based on a cudid and rnlisti<: appraisal of altenla­
,iva. It is uwful aDd the debate about k IboukI be eontinued. I
carmot eseape the conclusion, bowever. that at kill some of
thoac who arc COIltcnt with llOthinalbort fA a wor1d kp1authcrity
arc inftr'CtleC'1 DOt by politkal aDd~ rulm but by ID

impube tooI'ard COtlC(ptual ....a'neII, by a c::onvk:tioD thalllOthina
otIWIb • law that doct DOt fit our~ ddnitioas fA
dcJmesrjc law. A ~"'nrinatirct ollbote definidoos mipt put the
problem of iolemationa! order iD a dilIermt IiIfd and 1OfteD___
.mal the praeol oppoIIilion fA viewpointJ.

It woWd be inappropriate 10 kaYe the twin IUbjedl of ima'-
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aationallaw aDd customary I.w without calling .ttentm to • TO­

ceot book by Michael Bartun, Law wilhow Sanctions: Orda in
PrimiJive SocinW and 1M World Community (1968). Bartun
has many perceptive things to say about the damage done to
thinking in the fields of his concern by simplistic theories about
law in general. He calls particular attention to the dangers in­
Yolved when sociologats and anthropologists base their defini­
tions of I,w on those that have become current in dealing with
domestic I,w:

Despite the social scientist', ,boout:llCe of mixtures of bet
and value, be bas tended to loot at "ateky societies, both
internatiooal aDd primitive, from the received pet apcx:tive of
domestic I,w. Domestic law is unavoidably. highly vislole
part of his environment. We have here. kind of unconscioU5
cultural bias in which the theoretical framework of the legal
profession, which appears to cover l,w adequately (as we
normally _ it), has been unquestioningly imponed into
sociallcieDce. But once we accept the premise that theories
are const:rueted and DOt discovered in , spbere of Platorl:ie
archetype5, there is little to justify this kind of utIClitical
apptoptiation. (p. 11.)

So (ar I h.ve been discussing the implic.tions of my debate
with the New Analytical Jurists for problems that arise within a
framework that is largely "legal" in nature. 1 should like DOW to
tum briefly to the implications of that debate for the COffC'ept oj
morality.

In the opening portions of this Reply I suggested that analytical
legal positivism "lacks , social dimensm" As • cure for this
defect I h.ve reor;>mmendcd Man intenetiooaJ theory 01 law." I
am ooovinc:ed that the concept of morality adopted by my aitic:s
Iwren., in some measure.t kast, from the u.me defect and would
profit from the same COtTeCtion.

In rejecting my notion of an internal morality <If I.w, Hart
seems at one point to suggest that the utilitarian principle is itself
largely capable of taking over all the functions I have assigned to
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the ci&ht principlcs of lcgality. Thc5e principles should be valued,
Hart asserts, "so far only as Illey contribute to bumatl blppincu
lUld olllcr substantive lIlOral aims of the Ilw."4O 1JJ the same pu­
flge he indiclles lhat retroactive JIWS I1C generally to be con­
demned simply beelusc lhey Mmake 00 contribution to bumatl
hlppiocu" and, if tbey result in punishment, Min1Iict ~Iess

misery." 10 comrnentins on lhesc assenloos I would remvk lhlt
evcn if we were willing to ICCepI the utilitarian principle as lhe
ultimate test of goodness, any melll.iogful Ippliclliott of that
principle must presuppose some slability of intcrlCtionll pr0­
cesses within a socicty and this stability is in tunI bcaYiJy depen­
dent upon lhe guidelinell furnished by a conscientiously adminis­
tered Icgal system. ODe cannot ttlee the COIllCqUCDCCI of I
partku.lu action through the fabric of society llll1cu lhat fabric:
itself preserves 5OII1e measure of integrity.

A nesJect of the interactiona1 dimensions of lIlOTIIity is geocraI­
ly to be found, I l.bio.k, in my critics' treatment of wbll 1 have
called the intenlll morllity of law. None of them seems willing 10
pISS an edverse lIIOTai judgment on lhe legblllOr who, through
indilfereoce to the deml.llcls of his role, confuses or misplaces the
[egal guideposts by whH;:h men coordinlle their actions. Cohen
asserts, for example, thlt there is DOl.blIlg

morally outraaeous about passing contradictory Ilws. This is
not to say, of course, !hit such laws might DOt be passed for
rcuons that would make them immoral or that a situation
inadvcntntly created might not be abuscd in an immoral
way.tS

In the same vein Dworkin condemns the legislator woo departs
from the principles of legality in oroer to echievc the MdelibeRU
entrapment" of some inoocent Yictim,t1 but is unwilling to cen­
sure the legislator who lhrougb I DesJect of his;ob brinp Ibout a

.5. Supran.J,p.1291.

.6. Supra n. 6. p. 652.
~7 $<I~n.6.p.Ul.
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condition of legal utlCCTtaiDty that may pve IOIDeoDe ebe an
opportwtity 10 do the elllNlPJlinl.

Dorothy Emmet has done I grelt service 10 ethical pbiJosopby
in her book, Rulu, Rolu tmd Ref4tions (1966), by reintroducin&
in I cogently argued and pmeptive wlY the ancient OOllcept of
soeiaI role. Role morality is patently I moflllity of interaction.
But the modes nf analysis appio... iate 10 problems of role morality
are a1so relevant 10 mora1 problems which do not involve the per­
formance of roles thlt have beeD recognized 15 luch. It iI for thil
rcaIOI1 that I bel.ieve a study of the complu demandI of the in­
ternal morality of law would dcepeD our ioJiabt mOO II'IOfa1~
IeClII aeoeraJIy.

In partieuIar, adose III1dy of the problems eDCOWltered in tty­
ina: 10 aclUeve and malotain Ieplity would CODfroat UI ill an 00­
miltahNe wI)' with the problem 1 have referred to IS that of
ulDIiDomies," thar is, with the IOn of dilemma we r.ee when it
II neceuary 10 depart from one principle of Iepl morality 10 live
1lIOlher. 10 my ICCODd ebapter my illustnliool of thiI p!:lc:noIDe
non have ehiefty 10 do with <:uc:s where the wneetion of IOtIle

mishap or oveniJbt requires I &p«rture from the normal pBC­

rices of Ieplity, IS by demandiDa: CIlIatiYe Je&W.atioD which is by
neceaity retrospective.

That ethical phi1oIopben arc DOt uoivenaUy prepared 10 deal
with this kind of dilemma is shown when Cohen raitel the quet­
tioo wbelber I do DOt "PVC my cue aWly" when I uadmit" that
under some circumstances retrospective legislation may be beDe­
8cial.u Had I said that in my opiDioa tel1iDj: lies is immoral, but
that an exception should be made wben a lie is told 10 save an
inooceollife, I doD't tbinIr: Cohen would have laid that in m:oa­
nizlo. th'- ClICCp(>oa I bad "pvcn .w.y my cue" apialt l)'in&.
In both cues the qUalification deriveI from a .pedal soeiaI con­
text. 11Je difference iI that in otIe cue the dnn.nd_ of this con­
ten are biJhly ¥bible and easily unclentooG--one can lm_gine I
luoatic eruptioa on the IOCDC and demanr!ioalO kDnw where his

.-. Supra II. ~,Po 6~1.
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intended victim is bidina-while in the other ease the social COIl­

text is complex and the interactions involved are indin:ct and in­
conspicuous.

If Cohen has difficulty with my "admis.sion" thai retrospeCtive
statutes curing past departures [rom legality may, on Del ba1aDee,
be beneficial, he has even more difficulty in absorbing the DOtiott
that antinomies among the princip1el of legal monlity may be
encountered in the design of legal institutions. After dealing with
the "admission" involved in my comments 00 curative statutes,
Cohen continues:

But Fuller's concessions go further. He concede! that when­
ever a judge decidel a case for whicJ'l the JtaDdards are un·
clear he makes law retroa.elively. Thi5 strain or legal realism
is uneXpected in Fuller, and is DOt wholly consistent with
his sound claim thai unless the judge decides such eues "he
fails in his duty to settle di5putes arising out of an existing
body of law,".'

The statement just quoced could Jwdly come from ODe able
to mualizc a CODtext in which two litigants. in an argument DYeT

the significance of a statute for their respective rights. take their
dispute to a judge and ask him to resolve iL Would Cohen have
the judge say, "You gentlemen have performed a publ)e service
in calling altenlion to a serious ambiguity in thi5 statute. Tbougb
the arguments are about equally balanced, I hereby resolve your
dispute about the meaning of the statute in favor of the contention
made by A. Since. however, I do DOt wish to make reuospective
law. this interprttation shall be effective ooIy for situations tlw
may arise in the fUfure, As for the specific controVersy betweeD
you two, I leave that undecided." A soliloquizing ethics will, of
course, have little occasion to recognize or deal with problems 01
this son; a morality concerned with social interaction will in·
evitably confront them and solve them as best it CllD, wbicJl means
that it will often be f<m:ed 10 weigh the advantages and disadvlll-
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t.ages of one coune of action, or of one institutional de$ign, 19ainst
those of another.60

I come DOW finally, and wilh a measure of reluctaTXT, to some
brief mention of the issue of positivism v. noIwal low. U the pres­
ent rontroVeny had arisen lhirty years ago, this issue would
probably have been sccn as central to the whole debate. There was
a time, oertainIy within living me n-",y, when to ipeU disrespect·
fully of legal positiviIm was to open ......,..), up to the suspicioo of
bein& an Idberent of some dartly coooeiw:d, darkly 1IJOtiyated,
metaphysical, and p:obabIy ecdes.iastic:a1 venklo of oatunlIlaw.

FortuDa1ely, the winds of docb We seem to have changM their
directioo. Positivism is DOW axning UDder anack on many fronts,
DOtabIy inlinguistic:s and in the p!illosophies of science and of art.

In soc:ioIogy and legal anthropology there is a disc:eroible trend
away from lttUCtural then. ies and toWard a study of iolerw:tiooal
prC"CUSeI; I am told a similar shift has laken place during lhe last
fifteen years in psychiatry and psychoanalysis. As for the law, ODiC

of the most uocompromising of my critics, Ronald Dworkin, hat
recently published what be himself describes as an "attack. 00
positivism."u In this new climate of opinion there is DO longer
any need to apologize frK being critical of positivism, nor does one
run any serious risk lhat a rejection of positivism will be taken to
imply. pretension that one bas establisbed contact with Absolute
Truth.

In the reorientation that seems to be takiDg place, ODe bopc:a
that there win develop a little more tolennce fOl", aDd interest in,
the great tTadition embodied in the literature of natural law. ODe
will find ill this literature much foo!istmess and much that is lID­

aoxp«.ble to modern intellcetua1 tastes; ODe will abo find in it
practic:.J wisdom applied to problems that may broadly be caIJed
those. of social arcliliccture. St. 'Ibomas AquiDu It.ods for m.IIlY
as a kirId of symbol of all that is ck>gm.ric and tbeoloPcal in the

SO. III A"",OOft7 CJ/,Iw lAw (1961). pp.I4-II1.. 1 bft lnanpcedl com­
~ in thae ra- bot...... do£ AnPa-Aibei' e ....__ 11'11' IIId
~ bucd _~ ClDdi6clticwk

3l. Supn. D.).4.
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tradition of naturIIlaw. Yet as ooe writer has recently poiDted
out,52 Aquinas in some measure recognized and deall with all
eight of the principles of leplity discussed in my seamd cbapter.
I know of 110 'Miter in the positivist vein woo bas coocemed him­
self in more !han a perfunctory way with the geoeral problem of
achievina Illld mainlaininglegality.

lu the pbilowpby of science the reorientatioD associated wi!h
the names of Micbael PolaDyi and Tbomu Kuhn bu been marked
by a dllft of inleTe5l away from the cooceptualization aDd logical
Illlal)'sis of scientific verification aDd toWard a study of tho actual
processes by which lCieutific discoveries are made. Perbaps in
time Iepl philosopbers will cease 10 be precx:eupied with build·
iq: "conceptual models" to represeDilepl pbeuomeDa, will give
up Ibeir eDdIe.. debates aboul ddInitionI, aDd will Ium m.te.d to
Illl Illla/y$is of the social p1(1(! sea !hat (:l)Dftj1\lte tho ru1iIy of
Jaw.

n.~ '"1be Hl,ah Court: FIllal .•• but F.mllk,- 19 War,", Rt­
M'!'~ lAw R,w1W '11-643, II p. ~, (1961). (11 1liiy be rtreIdlint IhilIp
I billO lIy lbal Aqu\Jw reeoplzed !he princlpk of COftanUty limo....
oIl5c:iaI ICIioll and ckdancl NIc.l

'"
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APPENDIX: THE PROBLEM OF

THE GRUDGE INFORMER

By a narrow margin you have been decled Minister nf Jus(ice of
your eountry, a nation of IIOmC (wellty million inhabiWlIl. At
the outset nf your lenn of office you are confronted by a serious
problem lItat will be described below. But fir$! the badcgound
of thb problem must be presented.

For many decades your country enjoyed a peaceful, oonslilu­
tional and democratic aovernmeot. However, some time ago it
came upon bad times. Normal relations were diSfUp'ed by a
deepening economic depression and by an increasing antagonism
among various factional groups. fonned along eamornie, political,
and relipous lines. "The proverbial man on horseback appeared
in the fonn of the Headman of a political party Of society that
called iuelf the Purple Shins.

Jn a national election allel1ded by mu<:h disorder the Headman
was elected President nf the Republic and bis pany obtained a
majorily nf the lUll in~ General Assembly. The luccesa of the
pany II the polls wu partly broughl about by a campaiJll of
reckless promises and ingenious falsificalions, and partly by the
physical intimidation of nighl-riding Purple Shlru who frightened
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many people away from the polls who would have voted apiDat

""P"'Y.
Wben the Purple Shiru arrived in power !hey took PO steps to

repeallbe ancienl CoDStitution or uy of its proYiJ.ions. They abo
left intact the Civil and Criminal Codes and the Code of Pr0­
cedure. No ol'licial action was taken 10 dismlu uy pwmunenl
ofticial or 10 remove uy judge from lbe bench. Elections con­
tinued to be held at intervals and ballots were counled >Vi!h ap­
parenI honesty. Nevenbeless, lhe country lived under a reign of

-=.
Judges who rendered decisions contrlf)' to the wishes of the

party were beaten and murdered. The accepted meaning of !he
Crimillal Code was perverted to place political Oppont:DlS in jail.
Sec1et statutes were passed, the contenta nf which were 1rn0ViD
only to !be upper Ie~ls of the party hierarchy. Retroaclive stat­
utes were enacled which made acts criminal !hat were legally
illllOCel11 when committed. No attention wu paid by the sovern­
menl 10 the rutraints of the Constilution, of ulecedenllaws, or
even of ita own lawi. All opposing political parties. were di&­
banded. Thousands of political opponenls were pul to dealh,
either methodically in prisonsor in sporadic ni&ht forays of terror.
A general amnuty wu declared in f,YIlT or pc:r.;or1$ under sen­
teDce for acta "COlDDlitled in defmlling !he fatherland against
subversion." Under thb amnesty' general liberation of all prison­
tn ....ho were members of the Purple Shin party was tfJec:ted.
No one DOl , member of the party was released under the amnesty.

The Ptuple Shins as a mailer of deliberate policy preserved an
element of lIexibility in tbeir operations by acting at times through
lhe party "in the streets," and by acting at other times through
the .ppar.tus of the state which they controlled. Choke betwccn
the lWO methods of proceeding was purely a matter of expediency.
for uample. wben the inner circle of the party decided In ruin
all the former Socialist-Republicans (whose pany pUI up • Iut­
ditch resistance 10 the new regime), a dispute arose as to the
bell w.y of confiscating their propeny. One faetioD, perhaps
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SlilI inftumced by pruevoIutionary c:onceptioat, wlDted to 8C­

OOlllplish this by I StIlute decbrin, their JOOdJ forfeilc:d for
crim.iaIIlCb.. Anofbrr wanted to do it by mmprlJjn, the OWDUS

to deed their poputy OYer It the point 011 blyooet. TbD arouP
IfIIlCd ....imt the popoo.ed IlItUte 01'1 the p'OUOd thlt it WOD1d
IttlW:l wda¥OfIbIe comment 1bJ'oad. The Headmln (let:it'ed in
lIvor 01 dired Ktion tbJOup the pitt)' to be foUowed by I
KCI"tt st.Itute rIlifyiq: the pIttY'slaioa and c:oa!rmina the titks
oHlined by threats 01 pb)'liell Yio&moe.

The PIupIe Shins hlw: DOW been ow:rthrowD and I to "'"<flUe
IDd """SCkllltioall~ restored. Somt diflie"k pobltn..
blft, boa,va, beta Idt behind by the dep;1Itd rqime. n­
)'CIU and your UIOdItcs in the DeW JOYmllD'flI must IiDd some
....y ollOlvinJ. ODe 01 tbtK probkms is thaI of the "arudac
informer-...

DuriaI the Purpk Shirt reJime I IfUt lIWly people woded
elI srudFl by reportina their eoemics to the party or to the p­
emmtDt IUthorities. The activities rrported were sucb thinp IS
the privlte uprmion 01 views criticll of the JO'V'I'1lIDmt, listeD­
ina to foreign radio bro.deuu, associ1tina with kDOWll wreckers
and hoolipns. board in, more than the permitted ImOUnt ot.
dried tiP. failing 10 report I 1011 of 1dt0tiflcitioo papers within
live dlys. ete. "- things then slood with the admirti$trltion or
jUllkt. any of that actI, if p£ovtd, could lead 10 I sentence of
dealb. In some Clltl this sentetlOt WII authorUtd by "emer­
aency" IIItlites; in others il was imposed without stlllllOl'J WI!_
TIIII, thoup by judI'S duly appointed to their offices.

AItu the ovenhrow of the Purpk Shirts, • stroaz public de­
lDIDd JTeW up that the5t pudae iDfol men be p''Ilidwt. The
interim 1()YtI'lUIW1l1, which po 'cd that with whid! you an: Do

ocxjeled, tempotittd 0IlI this IlWttf. Mt.IlIwhiIc it bas bwJme I

buntin, iallt aDd a derision """"rnina it eLlI DO loaF be post_
prwwt Acr:oniiqly. your first act II Minister 01 J\IAice bas beta
to .scir.. youndf to it. You bave asked your five Dtpgtic:s ro
Jiv't tboupt til the maner IDd to brin.& their ''''.''''M iM'NioN
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to conference. At the conference the five Deputies speak in tum
as follows:

FIRST DEPUTY. Hit is perfectly clear to me that we can do nothing
about these so-called grudge informers. The acts they reported
were unlawful according to the rules of the government then in
actual control of the nation's affairs. The sentences imposed on
their victims were rendered in accordance with principles of law
then obtaining. These principles differed from those familiar to
us in ways that we consider detestable. Nevertheless they were
then the law of the land. One of the principal differences between
that law and our own lies in the much wider discretion it accorded
to the judge in criminal matters. This rule and its consequences
are as much entitled to respect by us as the reform which the
Purple Shirts introduced into the law of wills, whereby only two
witnesses were required instead of three. It is immaterial that
the rule granting the judge a more or less uncontrolled discretion
in criminal cases was never formally enacted but was a matter
of tacit acceptance. Exactly the same thing can be said of the
opposite rule which we accept that restricts the judge's discretion
narrowly. The difference between ourselves and the Purple Shins
is not that theirs was an unlawful govcrnment-a contradiction
in terms-but lies rather in the field of ideology. No one has a
greater abhorrence than I for Purple Shinism. Yet the funda­
mental difference between our philosophy and theirs is that we
permit and tolerate differences in viewpoint, while they attempted
to impose their monolithic code on everyone. Our whole system
of government assumes that law is a flexible thing, capable of
expressing and effectuating many different aims. The cardinal
point of our creed is that when an objective has been duly incor­
porated into a law or judicial decree it must be provisionally ac­
cepted even by those that hate it, who must await their chance
al Ihe polls, or in another litigation, to secure a legal recognition
for their own aims. The Purple Shirts. on the other hand, simply
disregarded laws that incorporated objectiVes of which they did
not approve, not even considering it worth the effort involved
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to repeal them. If we now seek to unscramble the ~ of the
Pwple Shin regime, declaring this judgmenl invalid, that sllltute
void, this sentence excessive, we shall be doing euetly the thing
we mosl condemn in them. I recognize that it wiD take courage
to carT)' through with the program I rewmmend and we shaD
hive to resist strong pressures 0( pUblic opinion. We shall also
have to be prepared to prevent the people from taking the l.w
into their own hands. In the long run, however, I believe the
course I recommend is the only one that will insure the triumph
of cbe conceptions of I.w and government in which we believe. M

SECOND DEPUTY. ''Curiously, I arrive at the same conclusion as
my colleague, by an euetJy opposite route. To me it seems ID­
surd to call the Purple Shin regime a lawful government. A legal
system does I10t exist simply because policemen continue 10
patrol the S!Teets and wear uniforms or because a constitution
and code are leh on the shelf unrepealed. A legal system pre­
supposes laws that are known, or can be known, by those subje(:t
to them. It prt$uPJlO$CS some uniformity 0( action and that like
ca5t$ will be given like lreatment. It presupposes the absence of
some lawl~ power. like the Purple Shin Party, standing above
the government and able at any time 10 interfere with the ad­
ministration of justice whenever it does not function ac«>rding
to the whims of that power. All of these presuppositions enter
into the very conception of an order of law and have I'IOIhinj: to
do with political and economic ideologies. In my opinion law in
any ordinary sense of the word ceased to e~ist when the Purple
Shins came to power. During their regime we had, in effect, an
interregnum in the rule of law. Instead of a government of laws
we had • war of aU aaainst .11 conducted behind barred doors.
in dark alleyways, in palace intrigues, and prison-yard con­
spiTacics. The acts of these so-called I;rudge informers ....-ere just
one phase of that war. For us to condemn these acts as criminal
would involve 11$ much incongruity 11$ if we were to atternp to
apply juristic conceptions to the struggle for ex~tence that goes
on in the jungle or beneath the surface of the sea. We musl put

'"
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lhis whole dark, lawless chapler of OUT history behind us like
a bad dream. If we stir among its hatreds, we shall bring upon
ourselves something of its evil spirit and risk infectioo from its
miumas. I therefore say with my colleague, lei bygones be by.
gones. Let us do nothiog about the so-called grudge informers.
Whal they did do WIS neither lawful nor contrary 10 law, fO!" they
lived, not under a regime of law, but under one of anarchy and
terror."

THIRD DEPUfY. "I have a profound suspicion of any lind of
reasoning thai proceeds by an 'either-or' allemative. I do DOt

think we need to assume either, 00 the one band, that in some
manner lhe whole of the Purple Shin regime was outside the
realm of law, or. on the other, Ihal all of its doings are entitled
to full credence as the acts of a lawful govemmcnt. My two col·
leagues have unwillingly delivered powerful arguments against
lhnc uJrcme assumptions by demoll$lfalina thai boI.h of them
lead to the same absurd conc:lusion, I conclusion that is ethieally
and politically impossible. Ifone reflects aboullhe maUer withoul
emotion it becomes clear that we did DOt have during the Purple
Shin regime I 'war of all against all.' Under the surface much
of what we call normal human life wt'nt on-mllTiages were con­
tracted, goods were sold, will, were dralled aDd executed. This
life was attended by the IISUai dislocations-automObile acci­
deniS, bankruptcies, unwitnessed wills, defamatory misprintl in
the newspapen. MIlCh of this normal life and most of these equal­
ly normal dislocatioos of it were unaffected by the Purple Sbirt
ideology. The legal questions thai arose in this area were handled
by the oouns much 1$ they had been formerly and much IS they
arc being handled today. It would invile an intolerable chlO5 if
we were to declare everythinJ thai happened under the Purple
Shins to be witoout legal basis. On the other hand, we cenainly
ClnIIOI say thai the murders committed in lhe streets by membera
of the pany acling under ordcra from the Headman were lawful
simply because the pany had achieved control of the govelllfDCnt
and its chief had become Presidenl of the Republic. U we must
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condemn the criminal acts of the party and ill; membeR, it would
seem absurd 10 uphold every act which happened 10 be canalized
through lhc apparatus of a aovemment that had become. in cffed,
the aller ego of the Purple Shirt Party. We must thetcrOfe, in this
situation, as in most human affain. discriminate. Where the
Purple Shirt philo5Ophy intruded itself and perverted the ad­
ministration of justice from ill; normal aims and UloCS, there we
mUSl interfere. Among thC5C perveRions of justice 1would count,
fO£ example, the cue of a man who was in love with another
1IWl', wife and hrought about the death of the husband by in­
forming against him for a wholly trivial olfell5C, that is, for not
reporting a loss of his identification papeR wilhin live days. This
iDfOfDler was • murderer under the Crirnina1 Code which wu
ill effea at the lime of his 1<:1 and whid! the Purple Shim had
not repealed. He encompassed the dealh of nne who 5Inod in the
way of his illicit pas&ioos and ulilizcd lbe courts for the realization
of his murderous intent. He knew thai the coum were themselves
!he pliant instrumenll; of whatever policy the Purp1e Shim might
for !he momenl consklcr expedient. There are other cases that
are equaUy clear. I admit that there are also lOme that are Ins
clear. We shall be embarrassed, for example. by the cases of mere
busybodies who reported to the authorities everything that looked
suspect. Some of these pcnolD acted not from desire to get rid of
those they accused., but wilb a desire to curry favor with the party,
10 divert $uspkioos (perhaps ill-founded) raised against them­
selves. or through sheer officiou5llcss. I don't know how these
cases lhould be handled, and make no recommendation with
rcpl'd 10 them. But the fact that these troublesome cases exist
sbouId IlOl deler us from .aing at once in the cases that are dear,
of which there ate far too many 10 permit us 10 disregard them."

FOtmlll DEPUTY. ~Uke my colleague I too diSll1lS1 'either-or'
rcuooiog, but I think we need to re1lcc;t more than he has aboul
when we are headed. This proposal 10 pick and cboose among
the acts of the deposed regime is thoroughly objectionable. It is,
in fact, Purple Shinism itself, pure and simple. We like this law,
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so let us enforce it. We like this judgment, let it stand. This law
we don't like, therefore it never was a law 0'1 all. This govern­
menial aet we disapprove, let it be deemed a nullity. If we pro­
cet'd this way, we take toward the laws and acts of the Purple
Shirt government precisely the unprincipled attitude lhey took
toward the laws and acts of the government they supplanted. We
shall have chaos, with every judge and every prosecuting attomc:y
a law unto himself. Instead of ending the abuses of the Purple
Shirt repml, my colleague's proposal would perpetuate them.
There is only one way of dealing with this problem that is com­
patible with our philosophy of law and government and that is
to deal with it by duly enacted law, I mean, by a special statute
directed toward it. Let us study this whole problem of the grudge
informer, get all the relevant facts. and draft a comprehensive
law dealing with it. We shan not then be twisting old laws to pur­
poses for which Ihey were never intended. We shall furthermore
provide penalties appropriate 10 the offense: ."d not Ifur every
informer as a murderer simply because the one he informed
against was ultimately necuted. I admit that we shall encounter
some difficult ptoblems of draftsmanship. Among other things,
we shall have 10 assign a definite legal meaning to 'grudge' and
that will not be easy. We should not be deterred by these diffi­
culties. however, from adopting the only course that wi11 lead
us out of a condition of lawless, personal rule."

fifTH DEPtrTY. '" find a considerable irony in the last propoul.
It speaks of pUlling a definite end to the abuses of the Purple
Shinism, yet it plopOlCS to do this by resorting 10 one of the most
hated devices of the Purple Shin regime, the ell post facto criminal
statute. My colleague dreads the confusion that will resull if we
attempt without a stalUte to undo and redress 'wrong' acts of the
departed order, while we uphold and enforce its 'right' acts. Yet
he seems not to realize thaI his proposed statute is a w!lolly
specious cure for Ihis uncenainly. It is easy 10 make a plausible
argument for an undrafted statute; we all agree it would be nice
to have things down in black and white on paper. BUI just what
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would this statute provide? One of my oolleagues speaks of some­
one who had failed for live days to report a loss of his identifica­
tion papers. My colleague implies that the judicial sentence im­
posed for that offen$CI, namely death, was so utterly disproponion­
ate as to be dearly wrong. But we must remember thai at that
lime the underground movement against the Purple Shirts was
mounting in intensity and that the Purple Shirts were being ha­
rassed oonstantly by people with false identification papen. From
their point of view lhey had a real problem, and the only ob)ce­
lion we can make to their solution of it (other than the fact that
Ilo"e didn't Wlllt them to wive it) was that they acted with some­
what more rigor than the occasion seemed to demand. How will
my colleague deal with this case in his statute, and with all of
its cousins and second cousins? Will he deny the existence of any
need for law and order under the Purple Shin regime? I will not
go funher into the difficulties involved in drahing this proposed
statute, since they are evident enough to anyone who reftects. J
shall instead tum to my own solution. It bas been said on very
respectable authority that the main purpose of the criminal 1.'1'
is to give an outlet to the human instinct for revenge. There llI"e
tima, and I believe lIIis is one of them, when we should allow
that iru;tinet to express itself directly without the intervention of
forms of law. This matter of the grudge informers is already in
process of straightening it$CIlf out. One reads almost every day
that a former lackey of the Purple Shirt regime has met bis just
reward in some ungulll"ded spot. The people are quietly handling
this thing in their own way and if we leave them alone, and in­
struct our public prosecutors to do tbe same, there will soon be
no problem left for us to solve. There will be some disorders, of
oourse, and a few innocent heads will be broken. But our govern­
ment .n<! our legal system will not be involved in the alJair and
we shall not find ourselves hopelessly bogged down in an attempt
to unscramble all the deeds and misdeeds of the Purple Shirts."

As Minimr of Justice which of these recommendations would
you tdopt?

•
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LAW

"711, Morality of Law will find I place &mOnl the important boob
in the history of American le.l] philosophy. II includes insi,hu
into the relalions between moralily and law, and IdvllllCcs. tbeory
of II'" of JfUI practical relevance.... (This] is the best dilCuuion
of the demands of the rule of II'" in existin, litcnturc.... It is
filled ... with many brilliant insi,htl .... 'The boot sholild
be widely rcMl."-Robcn S. Summers, Journal of ugol Educariotl

In I Icnflhy IIC:W collCludin, chapter libeled "A Reply 10 Critict,M
Lon L. Fuller extends and clarifies hi. definition of the relation
between II'" and morality put forward in the fitst (1964) edition of
'nte Morality oj Law. His oO,in.l at'limeDI distinJUisbes between
the morality of duty and the mOl'llity of aspiration. both of which
bear on the desiaD and openlion of lOCial instilutioos: the former by
scttina the necelltry preconditions of any purposive toe:i.l cn­
dUiyor, the laller by 11IIIcnio, the directions for ....eh ende.vor.

In the reviled edition, F... ller t.kes aee...rate aim .1 tile ICIlooI of
leaal philosophy called !he New An.lylical Juri.ts and continues his
long-running debale with his m.jor inlellectUII antilOnill, H. L. A.
Hart. AllhoUlh the .ulhor c.lh the new ch.pter "A Reply to
Crilies," his expressed reuon for unde:rukinl il indieatel WI il il
mo'" than thll: MA. critie.1 ",views or my book <:ame in, I myself
be<:ame inneuinlly .w.'" of the Ulenl to whieh the debale did
indeed depend on '.tarlinl poinu'-nOi on wlllll!be dilpulJ;nu laid,
but on whal!he)' eonsidered it unnecessary to lIy, no! on anicul.1ed
principles but on lacit as.umption•. WIllIt was needed, therefore, it
seemed to me, wu 10 brinl theIe taeilass...mptionl 10 more adequ.te
uprcslion than either .ide hu so far been .ble 10 do:' The:re is no
question thll Mr. Fuller IM:", aives tIM: usumptions of his dde ade­
quite upreuion.

Loa L. F.ller wu Caner Profeuor of Gener.1 Jurisprudence '1
the Harv.rd Law School.
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