


THE MORALITY OF LAW

success of law depends on a voluntary collaboration between the
citizen and his government, as well as upon a coordination of
effort among the various agencies of government concerned with
the making and enforcing of law.

In the regulation of traffic the dependence of law on voluntary
cooperation often becomes painfully visible. The example I am
about to give is by no means entirely hypothetical. In a university
city located on the Atlantic seaboard traffic congestion has during
the last thirty years presented an increasing problem; at one
street intersection in particular the situation has for some time
approached a state of crisis. At this intersection there were until
recently no stop-and-go signals addressed to pedestrians, and the
common law of the situation—as understood by police and pedes-
trians alike—was that the pedestrian was free to take his own
chances in crossing against the flow of vehicular traffic, though if
he were particularly foolhardy he might receive a verbal dressing-
down from the officer in charge. About three years ago a reform
took place; pedestrian signals were installed and signs were posted
warning “jaywalkers” that they would be arrested and fined.

For a short time this measure brought an improvement in the
situation. Soon, however, a deterioration commenced as pedes-
trians, discovering that during the slack hours of vehicular traffic
no officer was present, began during those hours to disregard the
stop signals addressed to them. This disregard then spread into
the hours of heavy traffic, quickly reaching such a volume that
any police action to restrain it, according even a minimum re-
spect to the principle of “equal justice under law,” would have
required arrests on such a scale as to have overwhelmed the
traffic courts. Despite this epidemic of pedestrian law-breaking,
motorists continued for a period to observe the signals directed
to them. In time, however, the deterioration progressed to the
point where the motorist, held up by trespassing pedestrians
while the light was in his favor, often found his first opportunity
to cross just as the red light turned against him; this opportunity
he began increasingly to embrace. Finally, the law-abiding pedes-

trian, intent on his own bodily integrity, might discover that the
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only safe course for him was to join a phalanx of stalwart law-
breakers, instead of waiting timidly for the signal legalizing a
crossing he would have to negotiate alone, unprotected, and per-
haps against a flood of delayed motorists seizing their first oppor-
tunity to cross.

When a system of legal controls has suffered this degree of
breakdown it is often difficult to allocate blame or to discern what
curative measures will be effective. Each human element involved
will contend that any mending of its own ways would be rendered
pointless by a failure in the performance of complementary roles.
And it should be noted that in the case of the intersection just
described the roster of those implicated may extend much be-
yond those already mentioned. It may be that the basic difficulty
arises from an unwise routing of traffic through the city as a
whole, or from a failure of the taxpayers to finance a police force
adequate to its task in numbers and training, or from the action
of a transportation authority in relocating a bus stand in such a
manner as to render inappropriate the existing disposition of
traffic signals. Even the performance of the city electrician may
enter into the account. If he fails to keep the automatic traffic
lights functioning properly, and as a result they operate erratically,
then pedestrians, motorists, and the police may all lose any incen-
tive to act in accordance with the signals; conversely, if the elec-
trician knows that the signals will be ignored even if they are in
perfect order, doing his job right will lose its point.

It is unfortunate that the interdependencies involved in the suc-
cessful operation of a legal system are by no means generally so
visible as they are in the regulation of traffic. If we could come to

accept what may be called broadly an interactional view of law,
many things would become clear that are now obscured by the

prevailing conception of law as a one-way projection of au-
thority. It would become clear, for example, that a disregard of
the principles of legality may inflict damage on the institution of
law itself, even though no immediate harm is done to any in-
dividual. This point, along with some others, is ignored in a
rhetorical question posed by Dworkin in refutation of my sugges-
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tion that legal morality embraces a principle against contradic-
tory laws: “A legislature adopts a statute with an overlooked
inconsistency so fundamental as to make the statute an empty
form. Where is the immorality, or lapse of moral ideal?”31

Now in the first place even to imagine a case such as Dworkin
supposes requires a fantastic set of assumptions. Suppose, for
example, a statute is passed affecting the validity of foreign di-
vorces; as applied to a particular situation of the fact the statute
seems in one paragraph to say that 4 is married to Y, while by
the terms of another provision it would appear that he is still
married to X. To make a harmless blank cartridge of such a
statute we would have to suppose that any layman could see,
without having to pay a lawyer to tell him, that the statute was
self-cancelling, that he could confidently foresee that no judicial
ingenuity would suffice to rescue it from nullity, and that with the
dead corpse of the statute removed from the scene the true legal
situation would become immediately obvious. But let us, in favor
of Dworkin’s point, indulge ourselves in all these exercises in
whimsy. The case then becomes like that of a man who tells me
a reckless falsehood, but leaves me uninjured because before I
act on what he told me I happen to learn the truth for myself. In
such a case though I may not have suffered any immediate injury,
damage has certainly been done to my relations with the man who
told me the falsehood and my trust of him in any future dealings
will have been impaired.

If we view the law as providing guideposts for human inter-
action, we shall be able to see that any infringement of the de-
mands of legality tends to undermine men's confidence in, and
their respect for, law generally. It is worth recalling in this con-
nection that there is an ancient crime of disturbing boundary
markers and a very modern crime of moving, destroying, or de-
facing official highway signs. Neither of these crimes requires that
the perpetrator’s action inflict any direct injury on anyone. Part
of the basis for such laws is that if the physical pointers by which

31. Supran.7, atp. 675.
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men guide their actions toward one another are sufficiently tam-
pered with, those that remain intact will lose their meaning and
men will no longer feel secure in relying on them. If this is true
when men tamper with well-placed markers, what shall we say
of the engineer who puts the signs up in the wrong places to start
with, or of the legislator who bungles the job of laying out the
vital written paragraphs by which men’s rights and duties toward
one another are defined?

My colleague Henry M. Hart offers us a refreshing reorienta-
tion in our usual ways of thinking and talking about law when he
reminds us that law may be regarded as a faciliry enabling men
to live a satisfactory life in common.?2 If this facility is to serve
its intended beneficiaries, they must use it well. But those whose
task it is to design and install the facility itself have an even
heavier responsibility, which is that of doing their job right in the
first place. It is this onerous and often complex responsibility that
I have tried to describe by the phrase, “the internal morality of
law.”

That such a morality could have any intelligible meaning at all
is an idea that is emphatically—not to say, vehemently—rejected
by my critics. I have tried to show that our differences on this
issue stem from a basic disagreement about law itself. This dis-
agreement I have attempted to express by contrasting a view of
law that sees it as an interactional process and one that sees in it
only a unidirectional exercise of authority. My reviewers have, of
course, criticized a number of positions on specific issues taken in
my book that I have left unmentioned and undefended here. I
believe that most, though not all, of these disagreements on sub-
sidiary matters have their origin in the same fundamental di-
vergence in starting points that I have just examined at length.
This is particularly true of my critics’ rejection of the suggestion
that governmental respect for the internal morality of law will
generally be conducive toward a respect for what may be called

32. "The Relations between State and Federal Law,” 54 Columbia Law
Review 489, 490 (1954).
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the substantive or external morality of law. The interested reader
will find a defense of my position on this issue in a paper I pre-
sented in April 1965.33

Some Implications of the Debate

In conclusion I should like to explore briefly certain issues that
have not been directly raised in the criticisms aimed at my book
by the New Analytical Jurists. My reason for going into these
issues is that I believe an exploration of them will serve to clarify
further the basic differences in viewpoint that underlie our whole
debate. The first problem [ propose to discuss is that of interpreta-
tion 34

This is a subject treated at some length in my second chapter,
where I viewed it as an aspect of the task of maintaining “con-
gruence between official action and declared rule.” At the con-
clusion of my discussion (page 91) I wrote: “With all its subtleties,
the problem of interpretation occupies a sensitive, central posi-
tion in the internal morality of the law. It reveals, as no other
problem can, the cooperative nature of the task of maintaining
legality.”

Despite the basic significance of interpretation for every aspect
of the legal enterprise, it has never been a subject with which
analytical positivism has felt comfortable. This is precisely be-

33. Supran. 6, pp. 661-66.

34. Three recent publications deal helpfully with the problem of inter-
pretation: Dworkin, “The Model of Rules,” 35 University of Chicago Law
Review 14-46 (1967); Gottlieb, The Logic of Choice (1968); and Hughes,
“Rules, Policy and Decision Making,” 77 Yale Law Journal 411-39 (1968).

There is one vital problem affecting interpretation that I have not at-
tempted to deal with here and that is not mentioned in the articles by
Dworkin and Hughes. This is the problem interactional sociologists call
“defining the situation.” (See, for example, McHugh, Defining the Situation,
1968.) When a court applies a rule or a set of rules to the decision of a case
one can distinguish two operations: (1) determining the relevant facts; (2)
determining the meaning of the relevant rules for these facts. We tend to
think that it is our knowledge of the rules that enables us to sift out ir-
relevancies and to determine what are the legally operative facts. In reality,
however, our definition of the sitvation is generally conditioned by a host
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cause it brings to open expression “the cooperative nature of the
task of maintaining legality.” Close attention to problems of
interpretation is something that comports awkwardly with any
attempt to conceive of law as a unidirectional exercise of control
over human behavior.

It will be instructive to note briefly how writers in the positivis-
tic mood have dealt with the problem of interpretation and have
sought to redefine it in terms congenial to their intellectual com-
mitment. In his 195735 Jecture Hart seemed to assert that in the
ordinary run of cases the application of a statute is controlled
in a more or less frictionless manner by the common or dictionary
meaning of its words. In these usual or normal cases there is no
occasion to engage in any conjecture concerning the policies
sought to be promoted by the statute or the intentions of its drafts-
men. It is only in an occasional borderline or “penumbral” situa-
tion that any attempt to fathom legislative purpose becomes
necessary. In this lecture Hart inveighed against a disease of
jurisprudential thinking which he called *‘preoccupation with the
penumbra.” His thesis seemed to be that we should build our
edifice of legal philosophy on the routine or run-of-the-mine case
and pass over, as irrelevant for the basic analysis of legal phe-
nomena, the occasional difficulties presented in “penumbral™
situations. In The Concept of Law the word “interpretation” is
not to be found in the index, though the thoughts of the Holmes
lecture are repeated with some modification on pages 120-32
and 200-01; the viewpoint differs from that expressed in the lec-
ture chiefly in being somewhat less explicit.

Like Hart, his great predecessor, John Austin, largely excluded
interpretation from the basic structure of his theory. Unlike Hart,
however, when Austin came finally to deal with the subject his

of tacit assumptions that do not appear in the explicit rules at all. Gotilieb's
book has some valuable observations on this point in Chapter TV, “The
Facts,” particularly on pages 5657, where he remarks that “non-legal
standards are infused at a crucial step [that is, in defining the relevant facts]
in the process of applying legal rules.”

35. Supran. 1, pp. 606-15,
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treatment was complex and beset with internal stresses. He dis-
tinguished the interpretation of statutory law from the method
of “induction™ used in applying “judiciary law.”38 At no point
did he argue that a statute can or should be applied without ref-
erence to legislative purpose, though he asserted that the “literal
meaning” of a statute should be taken as the “primary index™ of
legislative intention.37 So far from abandoning a purposive inter-
pretation he wrote: “If the causes of laws and of the rights and
obligations which they create be not assigned, the laws them-
selves are unintelligible.”38

In The Pure Theory of Law®® Kelsen devotes a few concluding
pages to the subject of interpretation, asserting in effect that ex-
cept as a particular result may be excluded by the logical struc-
ture of a statute, judicial interpretation is simply a form of legis-
lation, the motives which shape legislation by judges being as
irrelevant for analytical positivism as those that move a legis-
lature to pass one kind of statute instead of another. For Kelsen
interpretation is, in short, not a part of juristic analysis at all, but
belongs rather to politics and sociology.

A different tack in dealing with the embarrassment of interpre-
tation was taken by Gray and some of the American Legal
Realists. Since a statute only becomes “hard law” after its mean-
ing has been judicially determined, Gray proposed that we treat
statutes as not being law at all, but only sources of law.4? By this
device the definition of law was intended to be moved downward
s0 as to coincide with its application to human affairs. Gray’s
realism was marred, however, by the fact that much law is ap-
plied by bureaucrats, sheriffs, patrolmen, and others acting with-
out judicial guidance. Accordingly, some of the Realists pro-

36. Il Lectures on Jurisprudence (1879), pp. 648-51.

37. Ibid., pp. 64445,

38. Ibid., p. 1113,

39. (1967), Ch. VIIL pp. 348-56. (This is a translation of the second
German edition.)

40. Nature and Sources of the Law (2d ed. 1921), Ch. 1V, pp. 300-25

et passim.
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posed that we define law as “the behavior patterns of judges and
other public officials.”#! This conceit represented the final de-
fault, since it left to the onlooker to decide for himself by what
standards he should discern and interpret the “behavior patterns”
that constitute the ultimate reality of law.

These diverse ways of confronting a shared predicament sug-
gest that there is something fundamentally wrong with the pre-
mises that serve to define the problem. I suggest that the difficulty
arises because all of the writers whose views have just been
summarized start with the assumption that law must be regarded
as a one-way projection of authority, instead of being conceived
as a collaborative enterprise. If we discern, as a basic element of
law, a commitment by government to abide by its own law in
judging the acts of its subjects, then interpretation will occupy in
theory the central place it has always occupied in our everyday
thinking about law. This emphatically does not mean that the
problem will become simple; on the contrary its hidden com-
plexities will come to light and we shall no longer be able to pre-
tend that it is a peripheral matter to be left to unreflective com-
mon sense,

In seeking a more fruitful approach to interpretation, it may
be well to begin with some observations about language itself.
The first of these observations is that among human activities
language represents the interactional phenomenon par excellence;
its forms arise out of and live by interaction. Communication by
words is not a matter of shipping packages of meaning from one
head to another; it involves an effort to initiate in another mind
perceptual processes that will as closely as possible match those
taking place in the mind of the communicating party. If I direct
words toward you in a situation where some precision in com-
munication is demanded, I shall have to ask myself what precisely
I mean by the words I am using, what you would mean if you
were using the same words, and what you would suppose I would

41. 5ee the reference supra, n. 10.
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be likely to mean by them in the context of our relationship—not
to speak of even more complex lines of reciprocating expecta-
tions.

Writers in the positivist mood have generally sought escape
from complexities of the sort just intimated by adopting a sim-
plistic view of language which I have described (page 84) as “a
pointer theory of meaning.” For present purposes it will be useful
to disregard, for the moment, the complications caused by the
intervention of language and consider how the problem of inter-
pretation appears when the task is to discern the meaning, not of
words, but of actions.

Suppose for example that in some area of commercial practice
certain kinds of dealings have for a long time been directed by
tacitly accepted and complementary expectations, each partici-
pant guiding his conduct toward the other by these expectations.
A somewhat unusual situation arises and a dispute develops
between the parties as to the implications of established practice
for their respective rights. An arbitrator or judge is called upon to
decide the dispute. His task is to interpret the meaning of estab-
lished practice for a special situation of fact which had not pre-
viously been directly operative in shaping the expectations of the
transacting parties.

Now it is plain that in such a case the chief guide for the
arbiter’s decision would be found in a principle hardly intimated
in positivistic discussions of interpretation, namely, that the result
reached should be such as to fit harmoniously into the system of
complementary expectations expressed in past dealings. The
problem would not be one of “logical” consistency, but of what
might be called purposive compatibility; the question asked would
be, What decision will serve best to keep the established practices
“a playable game?” To impose a result incongruent with estab-
lished expectations would be to disrupt a functioning and ac-
cepted system which served to regulate the parties’ relations with
one another. Plainly, in order to reach a satisfactory resolution of
the dispute the arbitrator must be able to perceive and compre-
hend the implications contained in existing practice; his decision
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cannot be a just and fitting one if he lacks the imagination neces-
sary to put himself in the place of those whose past conduct to-
ward one another he is interpreting.

In the situation just discussed a good decision would, then,
exemplify two interrelated qualities; a respect for systematic
structure and an understanding of the social context. Now I sub-
mit that these desiderata are also applicable to the interpretation
of written law. To be sure, if we think of a statute after the
analogy of a military order, as being aimed at controlling the ac-
tions of one not admitted to the larger strategy, then the task of the
interpreter will be to discern as best he can the desires of the high
command. On the other hand, if the function of law is to create
an orderly interaction among citizens and to furnish dependable
guideposts for self-directed action, the problem assumes a differ-
ent aspect and the principles governing the interpretation of
words will not be seen as radically different from those applicable
to the interpretation of interactive behavior. In particular, a
respect for systematic structure, and a capacity to perceive the
needs of the situation, will both be seen as essential for the wise
interpretation of written law.

It may be objected that a concealed bias must inevitably infect
any analysis which begins, like that just concluded, with an
example drawn from commercial practice. It may seem perverse
to suggest that the law against murder is intended, except in a
remote and largely irrelevant sense, to provide “dependable guide-
posts for human interaction.” Certainly it is true, as [ have
throughout insisted, that the proper solution to problems of inter-
pretation depends on context. But even in the case of murder, the

crucial issues for interpretation are likely to relate to such matters
as the plea of seli-defense. Any statutory language governing that
issue is apt to be vague and general. Those who interpret the law
(which in this case will in reality include both judge and jury)
must, if they are to do their job well, put themselves in the posi-
tion in which the accused found himself and ask what can reason-
ably be expected of a human being so placed. A knowledge of
life, a capacity for empathy, and a sense of what kind of rule will
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provide a workable guide to action, are all essential for a proper
decision.

In my second chapter I dealt at some length with the “anti-
nomies” that may confront those responsible for maintaining
legality. Frequently some miscarriage in the legal enterprise will
create a situation in which it is impossible to escape some com-
promise of legality, so that the essential task is to reduce the
dimensions of that compromise. The most obvious example of this
predicament is presented by situations in which a resort to retro-
spective legislation will seem the lesser of two evils.

In subtle ways interpretation is permeated with problems of
this sort. Suppose, for example, that a statute is passed for the
purpose of putting in better order some area of human relations.
On its face, we may suppose, the enactment is reasonably clear,
but it suffers from the fundamental defect that it is based on a
misconception of the situation it is intended to correct, the legis-
lature being in this respect like a physician who prescribes a
course of treatment for one disease when the patient is in fact
suffering from another, By what standards should a court con-
strue such a statute? A tolerably literal application of its terms
may be said to carry out the legislative intent as it actually was,
though not as it would have been had the legislature known what
it was doing. Furthermore, the interpreter must consider the
interest of the occasional citizen who, being an outsider to the
situation regulated, may take the statute at its face value, experi-
encing no qualms in doing so precisely because he is as ignorant
as the legislature was of the real nature of the situation addressed
by the statute. On the other hand, those who are the primary
addressees of the statute, that is, those who actually live in and
with the situation the statute is intended to correct, may be able to
see in it only obscurity, confusion, and perversity. Reading the
statute in the light of their more perceptive definition of the situa-
tion which is a part of their own lives, they may regard the statute
as a kind of non-law. Here there is no easy way out for the court.

Cases of the sort just supposed provide only one illustration of
the perplexities presented when a court has to ask itself how far
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it is free to correct the mistakes of the legislature. An obvious mis-
print may present no difficulty. But deciding what the legislature
would have said if it had been able to express its intention more
precisely, or if it had not overlooked the interaction of its statute
with other laws already on the books, or if it had realized that the
supreme court was about to reverse a relevant precedent—these
and other like questions can remind us that there is something
more to the task of interpreting statutes than simply “carrying out
the intention of the legislature.”

The remarks just concluded may seem to suggest that what is
demanded of an interpreting agency is simply that it achieve a
balance of restraint and initiative in correcting the errors and
oversights of superior authority. But, of course, the problem is
more complex. The interpreting agency must recall, for example,
that its perceived standards of interpretation are likely to create
expectations among those affected by them and that sudden shifts
in those standards may impair the collaborative effort essential
for achieving and maintaining legality. Let us suppose, for ex-
ample, that the courts of a given jurisdiction have traditionally
interpreted statutes in a narrow and restrictively literal manner.
An anticipation that this practice will continue is almost certain
to enter into the calculations of the legislature; the draftsman will
be likely to phrase his statute so that it will, as it were, come out
right after having had its scope reduced by restrictive judicial
interpretation. A sudden shift by the courts toward freer stan-
dards of interpretation may alter the meaning of legislation in a
way contrary to the intention of those who enacted it and perhaps
in a way that will be confusing for all concerned.

Similarly when a court has occasion to apply the law of a
foreign jurisdiction, it is not enough to know the text of the law;
_ that text must be read as it would be read by native jurists, that is,
as it would be understood by those sharing the tacit assumptions
that enter into the functioning of the legal system of which it is a
part. This consideration was brought to unaccustomed explicit-
ness in a decision of the United States District Court sitting in
Massachusetts. The disposition of the case required the applica-
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tion not of Federal but of Massachusetts law. Several precedents
of the Massachusetts Supreme Judicial Court were in point, and
the question was whether that court, if the controversy were
before it, would qualify the language of its precedents and make
an exception for the case at hand. In answering that question in
the negative, Judge Charles Wyzanski considered it essential to
look not simply to the language of the Massachusetts decisions
but to the general spirit in which those decisions would be ap-
proached by the court that rendered them:

Subtle variations and blurred lines are not characteristic of
[the Massachusetts Supreme Judicial Court]. Principles are
announced and adhered to in broad magisterial terms. The
emphasis is on precedent and adherence to the older ways,
not on creating new causes of action or encouraging the use
of novel judicial remedies that have sprung up in less con-
servative communities.42
This exercise in applied anthropology is not the sort of thing
one ordinarily encounters in judicial opinions. It can serve to re-
mind us, however, how much of our written law is in reality un-
written; it can help us to see that an understanding of the law in
the books requires an understanding of the shared assumptions
that enter into the making and interpreting of it.43
The mention of anthropology offers an easy transition to my
next general topic, which has to do with cusromary law and inter-
national law. Like the problem of interpretation, neither of these
subjects has ever found a comfortable haven in positivist theory.
As with interpretation, legal positivists in their attitude toward
these forms of law waver between icy rejection and acceptance in
a bone-crushing embrace. For Austin customary law and interna-
tional law were simply not law at all, but a kind of pseudo-law that
should properly be called positive morality. Kelsen takes the op-

42. Pomeraniz v. Clark, 101 F. Supp. 341, at p. 346 (1951).
43. In Anatomy of the Law (1968) I have tried to trace some of the in-
teractions between what I have there called “made law™ and “implicit law.”

(See especially pp. 43-84.)
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posite tack of reshaping these two forms of law so that they can be
accommodated to his theory, though at the cost of so distorting
their premises that the subjects themselves become largely un-
recognizable.

Plainly the conception of law as a unidirectional assertion of
control over human behavior is not a view that can easily be ap-
plied to customary and international law. These two manifesta-
tions of law have been described as horizontal forms of order,
while the law that a state imposes on its citizens we tend to think
of as having only a vertical dimension. Stated in another way, the
difficulty of conceiving of customary and international law as
being properly law arises from the notion that the concept of law
involves at the very minimum three elements: a lawgiver and at
least two subjects whose relations are put in order by rules im-
posed on them by the law-making authority. The question that
gives trouble is, How can a person, a family, a tribe, or a nation
impose law on itself that will control its relations with other per-
sons, families, tribes, or nations? Unlike morality, law cannot be
a thing self-imposed; it must proceed from some higher authority.

Now I suggest that all these questions would require radical
redefinition if we were to recognize one simple, basic reality,
namely, that enacted law itself presupposes a commitment by
the governing authority to abide by its own rules in dealing with
its subjects. There is, in this sense, a horizontal element in what
positivism views as vertically imposed law, If this basic principle
of law-making and law-administering were accepted, then most of
the embarrassments that beset discussions of international and
customary law would be seen as also affecting “real” law. For
example, does the governmental obligation to abide by its own
rules rest on a “legal” or a “moral” commitment? If the commit-
ment is said to be “legal” then the question will arise, How can the
authority that makes and unmakes law bind itself by law? If the
commitment is “moral” in nature, then we shall face a different
kind of embarrassment. It will then appear that the crucial quality
that serves to distinguish law from managerial direction, or mili-
tary command, or sheer power, is itself infected with a moral ele-
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ment so that the essential distinction between law and morality is
fatally compromised.

If, however, we disregard these conceptual tangles and allow
our minds to participate vicariously in the responsibilities involved
in maintaining the Rule of Law within a modern state, we shall
see that meeting those responsibilities requires a complex, col-
laborative effort, not different in kind from that demanded by sys-
tems of customary and international law. We shall also find our-
selves forced to deal with the role of custom in systems of law that
purport to be wholly enacted. This role becomes obvious where
custom is explicitly made a standard of decision, as it is in this
country in the frequent references to commercial usage in the
Uniform Commercial Code. But customary law (by which we
mean primarily the tacit commitments that develop out of inter-
action) plays an important, though usually silent role, not only
in the interpretation of written law, but in helping to supply the
gaps that will always be perceived in any body of enacted law.

Among the different systems of enacted law the generally incon-
spicuous role of custom will vary considerably, but it is safe to
say that the tacit expectations that make up customary law will
always enter into any practical realization of the ideal of legality.
Fidelity to the Rule of Law demands not only that a government
abide by its verbalized and publicized rules, but also that it respect
the justified expectations created by its treatment of situations not
controlled by explicitly announced rules. Even more plainly it re-
quires that government apply written rules in accordance with
any generally accepted gloss written into those rules in the course
of their administration. Taking all these complications into ac-
count will, of course, embarrass the construction of neat juristic
theories. But it will ease the transition of legal thought from state-
imposed codes to the somewhat messier seeming manifestations
of law exemplified in international and customary law.

In today’s world customary law is no longer merely a matter
of theoretical interest. The newly emerging nations in Africa,
Asia, and elsewhere are engaged in a painful and often hazardous
transition from tribal and customary law to national systems of
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from the United States, are playing an important role as advisers
in facilitating this transition. Those who have performed this func-
tion have often regretted that they were not more adequately pre-
pared for it by a deeper understanding of legal anthropology. If
they had had a better training in that subject, they believe that
they would have had a better comprehension of the meaning of
customary law for those who live by it.

I would suggest that equally needed is a more adequate an-
thropology of our own legal system. In my second chapter I speak
repeatedly of law as an “enterprise” and I realize that this expres-
sion has grated on some ears. But for those who have never at-
tempted to create or live by a system of explicitly enacted rules,
law is indeed an enterprise and a very hazardous one. In such a
context the neat geometry of legal positivism is not merely largely
irrelevant, but becomes positively dangerous.

It should not be supposed that theories about law play no role
in the practical business of assisting tribal peoples to subject them-
selves to a regime of enacted law. Plainly they require some
definition of the goal toward which to work. Recently there has
been published a symposium under the title Africa and Law—
Developing Legal Systems in African Commonwealth Nations.%4
The leading article in this collection contains the following state-
ment on its first page:

Professor Harvey has defined law as “a specific technique of
social ordering, deriving its essential character from its re-
liance upon the prestige, authority, and ultimately the re-
served monopoly of force of politically organized society.”
It is a value-neutral tool. In this view, law has no moral au-
thority merely because it is law; rather, it embraces every
aspect of state power. Indeed, as Hans Kelsen has pointed
out, there is no difference between the state and law; they are

44. T. W. Hutchinson, ed., 1968. The quotation is from p. 3 of the
article by Robert B. Seidman.
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merely different sides of the same coin. Every state institu-
tion is a manifestation of state power and can be viewed
either institutionally or legally.

The precise role played by this conception of law in its author’s
thinking is not clear; he ultimately reaches the conclusion that
neither customary law nor the received English law is adequate to
the needs of the new African nations. At the same time, I have to
say that | cannot imagine a more inappropriate context for the
conception of law conveyed in the words just quoted. (I am quite
aware that my critics among the New Analytical Jurists do not
explicitly embrace the doctrine of the identity of law and the state.
But | ask in all seriousness, what tenet of their philosophy, what
principle or standard enunciated by them, offers a stopping place
short of this ultimate reductio ad absurdum of the positivist point
of view?)

Among those concerned in this country with programs for
world peace there appears to have developed a certain polarity
of viewpoints. One side opts for the earliest possible realization of
something like a world legal order, “vertical style.” The opposing
view is advanced by those who recommend, as the surest route
to peace, efforts toward achieving reciprocal accommodations
among nations, accommodations that may take the form of ex-
plicit treaties, but that may also develop through tacit adjustments
that will gradually harden into law. Insofar as this difference in
strategies is based on a candid and realistic appraisal of alterna-
tives, it is useful and the debate about it should be continued. I
cannot escape the conclusion, however, that at least some of
those who are content with nothing short of a world legal authority
are influenced not by political and sociological realities but by an
impulse toward conceptual neatness, by a conviction that nothing
counts as law that does not fit our accustomed definitions of
domestic law. A reexamination of those definitions might put the
problem of international order in a different light and soften some-
what the present opposition of viewpoints.

It would be inappropriate to leave the twin subjects of inter-
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national law and customary law without calling attention to a re-
cent book by Michael Barkun, Law without Sanctions: Order in
Primitive Societies and the World Community (1968). Barkun
has many perceptive things to say about the damage done to
thinking in the fields of his concern by simplistic theories about
law in general. He calls particular attention to the dangers in-
volved when sociologists and anthropologists base their defini-
tions of law on those that have become current in dealing with
domestic law:
Despite the social scientist’s abhorrence of mixtures of fact
and value, he has tended to look at stateless societies, both
international and primitive, from the received perspective of
domestic law. Domestic law is unavoidably a highly visible
part of his environment. We have here a kind of unconscious
cultural bias in which the theoretical framework of the legal
profession, which appears to cover law adequately (as we
normally see it), has been unquestioningly imported into
social science. But once we accept the premise that theories
are constructed and not discovered in a sphere of Platonic
archetypes, there is little to justify this kind of uncritical
appropriation. (P. 11.)

So far I have been discussing the implications of my debate
with the New Analytical Jurists for problems that arise within a
framework that is largely “legal” in nature. I should like now to
turn briefly to the implications of that debate for the concept of

morality.

In the opening portions of this Reply I suggested that analytical
legal positivism “lacks a social dimension.” As a cure for this
defect 1 have recommended “an interactional theory of law.™ 1
am convinced that the concept of morality adopted by my critics
suffers, in some measure at least, from the same defect and would
profit from the same correction.

In rejecting my notion of an internal morality of law, Hart
seems at one point to suggest that the utilitarian principle is itself
largely capable of taking over all the functions I have assigned to

237



THE MORALITY OF LAW

the eight principles of legality. These principles should be valued,
Hart asserts, “so far only as they contribute to human happiness
and other substantive moral aims of the law.”45 In the same pas-
sage he indicates that retroactive laws are generally to be con-
demned simply because they “make no contribution to human
happiness” and, if they result in punishment, “inflict useless
misery.” In commenting on these assertions I would remark that
even if we were willing to accept the utilitarian principle as the
ultimate test of goodness, any meaningful application of that
principle must presuppose some stability of interactional pro-
cesses within a society and this stability is in turn heavily depen-
dent upon the guidelines furnished by a conscientiously adminis-
tered legal system. One cannot trace the consequences of a
particular action through the fabric of society unless that fabric
itself preserves some measure of integrity.

A neglect of the interactional dimensions of morality is general-
ly to be found, I think, in my critics’ treatment of what 1 have
called the internal morality of law. None of them seems willing to
pass an adverse moral judgment on the legislator who, through
indifference to the demands of his role, confuses or misplaces the
legal guideposts by which men coordinate their actions. Cohen
asserts, for example, that there is nothing

morally outrageous about passing contradictory laws. This is
not to say, of course, that such laws might not be passed for
reasons that would make them immoral or that a situation
inadvertently created might not be abused in an immoral
way. 46

In the same vein Dworkin condemns the legislator who departs
from the principles of legality in order to achieve the “deliberate
entrapment” of some innocent victim,*7 but is unwilling to cen-
sure the legislator who through a neglect of his job brings about a

45. Supran. 3, p. 1291.
46. Supran. 6, p. 652,
47 Svpre n. 6, p. 637.
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condition of legal uncertainty that may give someone else an
opportunity to do the entrapping.

Dorothy Emmet has done a great service to ethical philosophy
in her book, Rules, Roles and Relations (1966), by reintroducing
in a cogently argued and perceptive way the ancient concept of
social role. Role morality is patently a morality of interaction.
But the modes of analysis appropriate to problems of role morality
are also relevant to moral problems which do not involve the per-
formance of roles that have been recognized as such. It is for this
reason that I believe a study of the complex demands of the in-
ternal morality of law would deepen our insight into moral prob-
lems generally.

In particular, a close study of the problems encountered in try-
ing to achieve and maintain legality would confront us in an un-
mistakable way with the problem I have referred to as that of
“antinomies,” that is, with the sort of dilemma we face when it
is necessary to depart from one principle of legal morality to save
another. In my second chapter my illustrations of this phenome-
non have chiefly to do with cases where the correction of some
mishap or oversight requires a departure from the normal prac-
tices of legality, as by demanding curative legislation which is by
necessity retrospective.

That ethical philosophers are not universally prepared to deal
with this kind of dilemma is shown when Cohen raises the ques-
tion whether I do not “give my case away” when I “admit” that
under some circumstances retrospective legislation may be bene-
ficial. 8 Had I said that in my opinion telling lies is immoral, but
that an exception should be made when a lie is told to save an
innocent life, I don’t think Cohen would have said that in recog-
nizing this exception I had “given away my case” against lying.
In both cases the qualification derives from a special social con-
text. The difference is that in one case the demands of this con-
text are highly visible and easily understood—one can imagine a
lunatic erupting on the scene and demanding to know where his

48. Supran. §, p. 652.
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intended victim is hiding—while in the other case the social con-
text is complex and the interactions involved are indirect and in-
conspicuous.

If Cohen has difficulty with my “admission” that retrospective
statutes curing past departures from legality may, on net balance,
be beneficial, he has even more difficulty in absorbing the notion
that antinomies among the principles of legal morality may be
encountered in the design of legal institutions. After dealing with
the “admission” involved in my comments on curative statutes,
Cohen continues:

But Fuller's concessions go further. He concedes that when-
ever a judge decides a case for which the standards are un-
clear he makes law retroactively. This strain of legal realism
is unexpected in Fuller, and is not wholly consistent with
his sound claim that unless the judge decides such cases “he
fails in his duty to settle disputes arising out of an existing
body of law."49

The statement just quoted could hardly come from one able
to visualize a context in which two litigants, in an argument over
the significance of a statute for their respective rights, take their
dispute to a judge and ask him to resolve it. Would Cohen have
the judge say, “You gentlemen have performed a public service
in calling attention to a serious ambiguity in this statute. Though
the arguments are about equally balanced, I hereby resolve your
dispute about the meaning of the statute in favor of the contention
made by A. Since, however, I do not wish to make retrospective
law, this interpretation shall be effective only for situations that
may arise in the future. As for the specific controversy between
you two, I leave that undecided.” A soliloguizing ethics will, of
course, have little occasion to recognize or deal with problems of
this sort; a morality concerned with social interaction will in-
evitably confront them and solve them as best it can, which means
that it will often be forced to weigh the advantages and disadvan-

49. Thid.
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tages of one course of action, or of one institutional design, against
those of another.50

I come now finally, and with a measure of reluctance, to some
brief mention of the issue of positivism v. natural law. If the pres-
ent controversy had arisen thirty years ago, this issue would
probably have been seen as central to the whole debate. There was
a time, certainly within living memory, when to speak disrespect-
fully of legal positivism was to open oneself up to the suspicion of
being an adherent of some darkly conceived, darkly motivated,
metaphysical, and probably ecclesiastical version of natural law.

Fortunately, the winds of doctrine seem to have changed their
direction. Positivism is now coming under attack on many fronts,

notably in linguistics and in the philosophies of science and of art.
In sociology and legal anthropology there is a discernible trend
away from structural theories and toward a study of interactional
processes; | am told a similar shift has taken place during the last
fifteen years in psychiatry and psychoanalysis. As for the law, one
of the most uncompromising of my critics, Ronald Dworkin, has
recently published what he himself describes as an “attack on
positivism.”%! In this new climate of opinion there is no longer
any need to apologize for being critical of positivism, nor does one
run any serious risk that a rejection of positivism will be taken to
imply a pretension that one has established contact with Absolute
Truth.

In the reorientation that seems to be taking place, one hopes
that there will develop a little more tolerance for, and interest in,
the great tradition embodied in the literature of natural law. One
will find in this literature much foolishness and much that is un-
acceptable to modern intellectual tastes; one will also find in it
practical wisdom applied to problems that may broadly be called
those of social architecture. St. Thomas Aquinas stands for many
as a kind of symbol of all that is dogmatic and theological in the

50. hdnﬂmeﬂhln[l!ﬁl].m 84-112, I have attempted a com-
parison in these terms between the Anglo-American common law and

systems based on comprehensive codifications.
51. Supran. 34,
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tradition of natural law. Yet as one writer has recently pointed
out,52 Aquinas in some measure recognized and dealt with all
eight of the principles of legality discussed in my second chapter.
I know of no writer in the positivist vein who has concerned him-
self in more than a perfunctory way with the general problem of
achieving and maintaining legality.

In the philosophy of science the reorientation associated with
the names of Michael Polanyi and Thomas Kuhn has been marked
by a shift of interest away from the conceptualization and logical
analysis of scientific verification and toward a study of the actual
processes by which scientific discoveries are made. Perhaps in
time legal philosophers will cease to be preoccupied with build-
ing “conceptual models” to represent legal phenomena, will give
up their endless debates about definitions, and will turn instead to
an analysis of the social processes that constitute the reality of
law.

52. Lewis, “The High Court: Final . . . but Fallible," 19 Western Re-

serve Law Review 528-643, at p. 565 (1968). (It may be stretching things

a bit to say that Aquinas recognized the principle of congruity between
official action and declared rule.)
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APPENDIX: THE PROBLEM OF

THE GRUDGE INFORMER

By a narrow margin you have been elected Minister of Justice of
your ecountry, a nation of some twenty million inhabitants. At
the outset of your term of office you are confronted by a serious
problem that will be described below. But first the background
of this problem must be presented.

For many decades your country enjoyed a peaceful, constitu-
tional and democratic government. However, some time ago it
came upon bad times. Normal relations were disrupted by a
deepening economic depression and by an increasing antagonism
among various factional groups, formed along economic, political,
and religious lines. The proverbial man on horseback appeared
in the form of the Headman of a political party or society that
called itself the Purple Shirts.

In a national election attended by much disorder the Headman
was elected President of the Republic and his party obtained a
majority of the seats in the General Assembly. The success of the
party at the polls was partly brought about by a campaign of
reckless promises and ingenious falsifications, and partly by the
physical intimidation of night-riding Purple Shirts who frightened
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many people away from the polls who would have voted against
the party.

When the Purple Shirts arrived in power they took no steps to
repeal the ancient Constitution or any of its provisions. They also
left intact the Civil and Criminal Codes and the Code of Pro-
cedure. No official action was taken to dismiss any government
official or to remove any judge from the bench. Elections con-
tinued to be held at intervals and ballots were counted with ap-
parent honesty. Nevertheless, the country lived under a reign of
terror.

Judges who rendered decisions contrary to the wishes of the
party were beaten and murdered. The accepted meaning of the
Criminal Code was perverted to place political opponents in jail.
Secret statutes were passed, the contents of which were known
only to the upper levels of the party hierarchy. Retroactive stat-
utes were enacted which made acts criminal that were legally
innocent when committed. No attention was paid by the govern-
ment to the restraints of the Constitution, of antecedent laws, or
even of its own laws. All opposing political parties were dis-
banded. Thousands of political opponents were put to death,
either methodically in prisons or in sporadic night forays of terror.
A general amnesty was declared in favor of persons under sen-
tence for acts “committed in defending the fatherland against
subversion.” Under this amnesty a general liberation of all prison-
ers who were members of the Purple Shirt party was effected.
No one not a member of the party was released under the amnesty.

The Purple Shirts as a matter of deliberate policy preserved an
element of flexibility in their operations by acting at times through
the party “in the streets,” and by acting at other times through
the apparatus of the state which they controlled. Choice between
the two methods of proceeding was purely a matter of expediency.
For example, when the inner circle of the party decided to ruin
all the former Socialist-Republicans (whose party put up a last-
ditch resistance to the new regime), a dispute arose as to the
best way of confiscating their property. One faction, perhaps
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still influenced by prerevolutionary conceptions, wanted to ac-
complish this by a statute declaring their goods forfeited for
criminal acts. Another wanted to do it by compelling the owners
to deed their property over at the point of a bayonet. This group
argued against the proposed statute on the ground that it would
attract unfavorable comment abroad. The Headman decided in
favor of direct action through the party to be followed by a
secret statute ratifying the party’s action and confirming the titles
obtained by threats of physical violence.

The Purple Shirts have now been overthrown and a democratic
have, however, been left behind by the deposed regime. These
you and your associates in the new government must find some
way of solving. One of these problems is that of the “grudge
informer.”

During the Purple Shirt regime a great many people worked
off grudges by reporting their enemies to the party or to the gov-
ernment authorities. The activities reported were such things as
the private expression of views critical of the government, listen-
ing to foreign radio broadcasts, associating with known wreckers
and hooligans, hoarding more than the permitted amount of
dried eggs, failing to report a loss of identification papers within
five days, etc. As things then stood with the administration of
justice, any of these acts, if proved, could lead to a sentence of
death. In some cases this sentence was authorized by “emer-
gency” statutes; in others it was imposed without statutory war-
rant, though by judges duly appointed to their offices.

After the overthrow of the Purple Shirts, a strong public de-
mand grew up that these grudge informers be punished. The
interim government, which preceded that with which you are as-
sociated, temporized on this matter. Meanwhile it has become a
burning issue and a decision concerning it can no longer be post-
poned. Accordingly, your first act as Minister of Justice has been
to address yourself to it. You have asked your five Deputies to
give thought to the matter and to bring their recommendations
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to conference. At the conference the five Deputies speak in turn
as follows:

FIRST DEPUTY. “It is perfectly clear to me that we can do nothing
about these so-called grudge informers. The acts they reported
were unlawful according to the rules of the government then in
actual control of the nation’s affairs. The sentences imposed on
their victims were rendered in accordance with principles of law
then obtaining. These principles differed from those familiar to
us in ways that we consider detestable. Nevertheless they were
then the law of the land. One of the principal differences between
that law and our own lies in the much wider discretion it accorded
to the judge in criminal matters. This rule and its consequences
are as much entitled to respect by us as the reform which the
Purple Shirts introduced into the law of wills, whereby only two
witnesses were required instead of three. It is immaterial that
the rule granting the judge a more or less uncontrolled discretion
in criminal cases was never formally enacted but was a matter
of tacit acceptance. Exactly the same thing can be said of the
opposite rule which we accept that restricts the judge’s discretion
narrowly. The difference between ourselves and the Purple Shirts
is not that theirs was an unlawful government—a contradiction
in terms—but lies rather in the field of ideology. No one has a
greater abhorrence than I for Purple Shirtism. Yet the funda-
mental difference between our philosophy and theirs is that we
permit and tolerate differences in viewpoint, while they attempted
to impose their monolithic code on everyone. Our whole system
of government assumes that law is a flexible thing, capable of
expressing and effectuating many different aims. The cardinal
point of our creed is that when an objective has been duly incor-
porated into a law or judicial decree it must be provisionally ac-
cepted even by those that hate it, who must await their chance
at the polls, or in another litigation, to secure a legal recognition
for their own aims. The Purple Shirts, on the other hand, simply
disregarded laws that incorporated objectives of which they did
not approve, not even considering it worth the effort involved
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to repeal them. If we now seek to unscramble the acts of the
Purple Shirt regime, declaring this judgment invalid, that statute
void, this sentence excessive, we shall be doing exactly the thing
we most condemn in them. I recognize that it will take courage
to carry through with the program I recommend and we shall
have to resist strong pressures of public opinion. We shall also
have to be prepared to prevent the people from taking the law
into their own hands. In the long run, however, I believe the
course | recommend is the only one that will insure the triumph
of the conceptions of law and government in which we believe.”

SECOND DEPUTY. “Curiously, I arrive at the same conclusion as
my colleague, by an exactly opposite route. To me it seems ab-
surd to call the Purple Shirt regime a lawful government. A legal
system does not exist simply because policemen continue to
patrol the streets and wear uniforms or because a constitution
and code are left on the shelf unrepealed. A legal system pre-
supposes laws that are known, or can be known, by those subject
to them. It presupposes some uniformity of action and that like
cases will be given like treatment. It presupposes the absence of
some lawless power, like the Purple Shirt Party, standing above
the government and able at any time to interfere with the ad-
ministration of justice whenever it does not function according
to the whims of that power. All of these presuppositions enter
into the very conception of an order of law and have nothing to
do with political and economic ideologies. In my opinion law in
any ordinary sense of the word ceased to exist when the Purple
Shirts came to power. During their regime we had, in effect, an
interregnum in the rule of law. Instead of a government of laws
we had a war of all against all conducted behind barred doors,
in dark alleyways, in palace intrigues, and prison-yard con-
spiracies. The acts of these so-called grudge informers were just
one phase of that war. For us to condemn these acts as criminal
would involve as much incongruity as if we were to attempt to
apply juristic conceptions to the struggle for existence that goes
on in the jungle or beneath the surface of the sea. We must put
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this whole dark, lawless chapter of our history behind us like
a bad dream, If we stir among its hatreds, we shall bring upon
ourselves something of its evil spirit and risk infection from its
miasmas. | therefore say with my colleague, let bygones be by-
gones. Let us do nothing about the so-called grudge informers.
What they did do was neither lawful nor contrary to law, for they
lived, not under a regime of law, but under one of anarchy and
terror.”

THIRD DEPUTY. “I have a profound suspicion of any kind of
reasoning that proceeds by an ‘either-or’ alternative. I do not
think we need to assume either, on the one hand, that in some
manner the whole of the Purple Shirt regime was outside the
realm of law, or, on the other, that all of its doings are entitled
to full credence as the acts of a lawful government. My two col-
leagues have unwittingly delivered powerful arguments against
these extreme assumptions by demonstrating that both of them
lead to the same absurd conclusion, a conclusion that is ethically
and politically impossible. If one reflects about the matter without
emotion it becomes clear that we did not have during the Purple
Shirt regime a ‘war of all against all.” Under the surface much
of what we call normal human life went on—marriages were con-
tracted, goods were sold, wills were drafted and executed. This
life was attended by the usual dislocations—automobile acci-
dents, bankruptcies, unwitnessed wills, defamatory misprints in
the newspapers. Much of this normal life and most of these equal-
ly normal dislocations of it were unaffected by the Purple Shirt
ideology. The legal questions that arose in this area were handled
by the courts much as they had been formerly and much as they
are being handled today. It would invite an intolerable chaos if
we were to declare everything that happened under the Purple
Shirts to be without legal basis. On the other hand, we certainly
cannot say that the murders committed in the streets by members
of the party acting under orders from the Headman were lawful
simply because the party had achieved control of the government
and its chief had become President of the Republic. If we must
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condemn the criminal acts of the party and its members, it would
seem absurd to uphold every act which happened to be canalized
through the apparatus of a government that had become, in effect,
the alter ego of the Purple Shirt Party. We must therefore, in this
situation, as in most human affairs, discriminate. Where the
Purple Shirt philosophy intruded itself and perverted the ad-
ministration of justice from its normal aims and uses, there we
must interfere. Among these perversions of justice [ would count,
for example, the case of a man who was in love with another
man's wife and brought about the death of the husband by in-
forming against him for a wholly trivial offense, that is, for not
reporting a loss of his identification papers within five days. This
informer was a murderer under the Criminal Code which was
in effect at the time of his act and which the Purple Shirts had
not repealed. He encompassed the death of one who stood in the
way of his illicit passions and utilized the courts for the realization
of his murderous intent. He knew that the courts were themselves
the pliant instruments of whatever policy the Purple Shirts might
for the moment consider expedient. There are other cases that
are equally clear. I admit that there are also some that are less
clear. We shall be embarrassed, for example, by the cases of mere
busybodies who reported to the authorities everything that looked
suspect. Some of these persons acted not from desire to get rid of
those they accused, but with a desire to curry favor with the party,
to divert suspicions (perhaps ill-founded) raised against them-
selves, or through sheer officiousness. I don’t know how these
cases should be handled, and make no recommendation with
regard to them. But the fact that these troublesome cases exist
should not deter us from acting at once in the cases that are clear,
of which there are far too many to permit us to disregard them.”

FOURTH DEPUTY. “Like my colleague I too distrust ‘either-or’
reasoning, but I think we need to refiect more than he has about
where we are headed. This proposal to pick and choose among
the acts of the deposed regime is thoroughly objectionable. It is,
in fact, Purple Shirtism itself, pure and simple. We like this law,
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s0 let us enforce it. We like this judgment, let it stand. This law
we don't like, therefore it never was a law at all. This govern-
mental act we disapprove, let it be deemed a nullity. If we pro-
ceed this way, we take toward the laws and acts of the Purple
Shirt government precisely the unprincipled attitude they took
toward the laws and acts of the government they supplanted. We
shall have chaos, with every judge and every prosecuting attorney
a law unto himself. Instead of ending the abuses of the Purple
Shirt regimc, my colleague’s proposal would perpetuate them.
There is only one way of dealing with this problem that is com-
patible with our philosophy of law and government and that is
to deal with it by duly enacted law, 1 mean, by a special statute
directed toward it. Let us study this whole problem of the grudge
informer, get all the relevant facts. and draft a comprehensive
law dealing with it. We shall not then be twisting old laws to pur-
poses for which they were never intended. We shall furthermore
provide penalties appropriate to the offense and not treat every

informer as a murderer simply because the one he informed
against was ultimately executed. I admit that we shall encounter
some difficult problems of draftsmanship. Among other things,
we shall have to assign a definite legal meaning to ‘grudge’ and
that will not be easy. We should not be deterred by these diffi-
culties, however, from adopting the only course that will lead
us out of a condition of lawless, personal rule.”

FIFTH DEPUTY. “[ find a considerable irony in the last proposal.
It speaks of putting a definite end to the abuses of the Purple
Shirtism, yet it proposes to do this by resorting to one of the most
hated devices of the Purple Shirt regime, the ex post facto criminal
statute. My colleague dreads the confusion that will result if we
attempt without a statute to undo and redress ‘wrong’ acts of the
departed order, while we uphold and enforce its ‘right’ acts. Yet
he seems not to realize that his proposed statute is a wholly
specious cure for this uncertainty. It is easy to make a plausible
argument for an undrafted statute; we all agree it would be nice
to have things down in black and white on paper. But just what
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would this statute provide? One of my colleagues speaks of some-
one who had failed for five days to report a loss of his identifica-
tion papers. My colleague implies that the judicial sentence im-
posed for that offense, namely death, was so utterly disproportion-
ate as to be clearly wrong. But we must remember that at that
time the underground movement against the Purple Shirts was
mounting in intensity and that the Purple Shirts were being ha-
rassed constantly by people with false identification papers. From
their point of view they had a real problem, and the only objec-
tion we can make to their solution of it (other than the fact that
we didn’t want them to solve it) was that they acted with some-
what more rigor than the occasion seemed to demand. How will
my colleague deal with this case in his statute, and with all of
its cousins and second cousins? Will he deny the existence of any
need for law and order under the Purple Shirt regime? I will not
go further into the difficulties involved in drafting this proposed
statute, since they are evident enough to anyone who reflects. I
shall instead turn to my own solution. It has been said on very
respectable authority that the main purpose of the criminal law
is to give an outlet to the human instinct for revenge. There are
times, and | believe this is one of them, when we should allow
that instinct to express itself directly without the intervention of
forms of law. This matter of the grudge informers is already in
process of straightening itself out. One reads almost every day
that a former lackey of the Purple Shirt regime has met his just
reward in some unguarded spot. The people are quietly handling
this thing in their own way and if we leave them alone, and in-
struct our public prosecutors to do the same, there will soon be
no problem left for us to solve. There will be some disorders, of
course, and a few innocent heads will be broken. But our govern-
ment and our legal system will not be involved in the affair and
we shall not find ourselves hopelessly bogged down in an attempt
to unscramble all the deeds and misdeeds of the Purple Shirts.”

As Minister of Justice which of these recommendations would
you adopt?
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“The Morality of Law will find a place among the important books
in the history of American legal philosophy. It includes insights
into the relations between morality and law, and advances a theory
of law of great practical relevance. . . . [This] is the best discussion
of the demands of the rule of law in existing literature. . . . It is
filled ... with many brilliant insights. . .. The book should
be widely read.”—Robert S. Summers, Journal of Legal Education

In a lengthy new concluding chapter labeled “A Reply to Critics,”
Lon L. Fuller extends and clarifies his definition of the relation
between law and morality put forward in the first (1964) edition of
The Morality of Law. His original argument distinguishes between
the morality of duty and the morality of aspiration, both of which
bear on the design and operation of social institutions: the former by

setting the necessary preconditions of any purposive social en-
deavor, the latter by suggesting the directions for such endeavor.

In the revised edition, Fuller takes accurate aim at the school of
legal philosophy called the New Analytical Jurists and continues his
long-running debate with his major intellectual antagonist, H. L. A.
Hart. Although the author calls the new chapter “A Reply to
Critics,” his expressed reason for undertaking it indicates that it is
more than that: “As critical reviews of my book came in, I myself
became increasingly aware of the extent to which the debate did
indeed depend on “starting points’—not on what the disputants said,
but on what they considered it unnecessary to say, not on articulated
principles but on tacit assumptions. What was needed, therefore, it
seemed to me, was to bring these tacit assumptions to more adequate
expression than either side has so far been able to do.” There is no
question that Mr. Fuller here gives the assumptions of his side ade-
quate expression.
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the Harvard Law School.
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