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Preﬁzce

THIS BOOK IS a general introduction to the law and the legal system of the
United States. In a way, writing another book about American law would seem to be
like bringing another coal to Newcastle. There is certainly no shortage of books about
our legal system. The Harvard Law School library, which is just about the biggest in
the country except for the Library of Congress, has more than two million volumes.
Hundreds of thousands of these are books about American law. Every year, Harvard
adds thousands more to its collection. Of the making of law books, there seems to be no
end. Do we really need more?

Perhaps we do. Almost all of those thousands and thousands of books are meant for
the specialized eyes of the lawyers. Very few are written for the layman. True, in recent
years, flocks of “how to do it” books have appeared: how to get your own divorce, how
to avoid probate, how to deal with your landlord, how to resolve the legal problems of
cohabiters, and the like. There are also some popular handbooks about people’s rights,
how to “win big” in small-claims courts, and so on. Books of this kind are no novelty.
In the nineteenth century, too, there were “how to do it” books, with names like Every
Man His Own Lawyer. Some were extremely popular. One such book, published in 1867,
claimed it would be valuable for just about everybody: the “city wholesale merchant,” the
retailer, the country merchant, attorneys, justices of the peace, farmers, mechanics, even
the “discharged soldier or sailor” of the Civil War, who would find “all the instructions
and forms necessary” to get back pay or a pension, in language “so plain as to make the

whole matter perfectly clear and simple.”

ix



X Preface

Yet in this vast storchouse of literature, this ocean of print, now supplemented by all
sorts of databases, computerized gadgets, and electronic aids, only a handful of books
are designed to explain the system to general readers (and students) who presumably
do not have some immediate, practical goal. True, there are some books on specialized
subjects—constitutional law and business law, for example. Others of these books con-
fine themselves more or less to what we might call the official story: the law on the books.
They do not ask some of the difficult but important questions about the way the legal
system meshes with its society. This book, written specifically for the general reader, tries
to give an overall picture of the American legal system as it was and as it is, focusing on
the law in operation—the living law.

This book, then, is about the American legal system as a working system. But exactly
what is a legal system? Where does a legal system come from? What is it made out of?
Where does it begin, and where does it end? There are no simple answers to such ques-
tions for any particular legal system, and certainly none that would apply to all legal sys-
tems, wherever they are in the world, and all the systems that have ever been, including
extinct ones. We doubt that anyone could come up with a definition of a “legal system”
that would fit the law of small tribes of nomads as well as the law of giant industrial soci-
eties; that would fit both modern legal systems and the systems of the ancient Hittites
and Chinese. Building a conceptual structure that would bridge all of these would be a
tall order indeed. Of course, some scholars have tried. There is no general agreement on
whether their results have been worth the effort.

The goal of this book is more modest. It is an introduction to American law, and it
has a right, then, to focus on the United States and neglect radically different societies.
Afterall, “law,” “legal system,” and “legal process” are all mental constructs. They are not
things that exist in the real world. You cannot touch, taste, smell, or measure law. Any
definition, in short, has to be more or less conventional—which is to say artificial. This
does not mean that such a definition is wrong; it simply means that a definition is good
if it is useful, and if we make clear to ourselves and to others exactly what we are trying
to accomplish with our definition.

Our first job, then, is to lay out a kind of map of the American legal system—to
catalog the subject of this book. Roughly, the criterion for including and excluding
will be based on popular understandings: what scholars and laymen would agree is
inside the circle of law. The starting point must include the body of rules (statutes,
regulations, ordinances) that come out of the halls of government; these are obviously
part of what people mean when they talk about “the law.” Clearly, too, whatever is
concerned with making and carrying out these rules is inside the legal system. This
means the courts, of course, and the legislatures, city councils, and county boards;
also administrative agencies such as the Internal Revenue Service and the Securities
and Exchange Commission; state agencies that license doctors, teachers, and plumb-
ers; and even the rather lowly zoning boards and sewer districts. They all make rules

and regulations.



Preface xi

A legal system cannot enforce or implement these rules and regulations without the
work of a lot of men and women who carry out orders from above—police officers, for
example, or elevator inspectors, or auditors who work for the tax bureau. We also include
as part of the system our huge corps of lawyers. Their work—even their private dealings
in the snug confines of a Wall Street office—is directly relevant to the legal system. Law
is, after all, the lawyer’s stock in trade. Lawyers advise their clients and tell them how
to use law or how to pick a path among legal minefields. They work in the shadow of
the law, and what they do is necessarily a part of the working legal system—indeed, a
vital part.

But the activities of official agents of the law are not the whole story. Ordinary citizens
participate in the legal system not just by their actions, which may be law-abiding or not,
but also by their attitudes and beliefs. The American legal system in operation is thus a
very complex organism. It has many parts, many actors, and many aspects. The actors
range from justices of the Supreme Court to the desolate army of the homeless. The
institutions include courts, prisons, zoning boards, police departments, and countless
others. As in all legal systems, what gives the organism life is the way rules, people, and
institutions interact. How they do so—how they combine, chemically as it were—is the
general theme of this book.

The first edition of this book was published in 1985. The world does not stand still,
nor do legal systems. A lot happened in the late 1980s and 1990s. The Soviet Union col-
lapsed, and both the fifty-five-mile-an-hour speed limit and the Interstate Commerce
Commission vanished into the black hole of history. The second edition was pub-
lished in 1998. Since then, terrorist attacks prompted a whole new legal regime and a
Department of Homeland Security to administer it. Same-sex marriage has become the
law of the land. In many fields of law, there have been significant changes, small changes,
large changes, and many changes in between. Despite all this, the basic structure of the
legal system remains the same. For this reason, we have stuck with the basic structure we
have used, for this, the third edition of this book. But we have thoroughly revised and
reworked the text. We have tried to reflect what has happened in the years since the first
two editions were born, but also, perhaps more significantly, to reflect what light events
and evolutions have shed on our basic understanding of the things that make the legal

system tick.
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WhatIsa Legal System?

IN MODERN AMERICAN socicty, the legal system is everywhere with us and around
us. To be sure, most of us do not have much contact with courts and lawyers, except in
emergencies. But not a day goes by, and hardly a waking hour, without contact with law
in its broader sense or with people whose behavior is modified or influenced by law. Law
is a vast, though sometimes invisible, presence.

For example, when we go to the grocery and buy bread, milk, soup, and potato chips,
and when we pay by credit card, debit card, or check, and take the packages out to our
car, we invoke or assume many aspects of the legal order. We may not feel that the legal
system, like some sort of Big Brother, is staring at us over our shoulder. But in a sense it
is: at us, and at the shopkeeper and his workers. Some branch of law touches every aspect
of this ordinary little piece of behavior.

To get to the store, we drove a car or walked, crossing several streets. Traffic law
walked or drove with us. Dozens of rules and regulations applied to conditions at
the factory where the car was assembled—rules about the workforce, and about the
car itself, body and engine. Inside the grocery store, there were labels on the cans and
packages reflecting more rules and regulations; in the life history of every jar of jam,
every tube of toothpaste, rules and regulations are lurking. And, of course, workers in
the store, like workers in the auto plant, are covered by federal, state, and local labor
regulations.

Indeed, most things we buy—T'Vs, mattresses, shoes, whatever—are covered by some
body of law, some rules about safety or quality or other aspects of manufacture or use.
Most buildings and places of business, including the grocery store itself, have to conform
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2 American Law

to building codes and to fire and safety regulations. There are rules about standard
weights and measures, employee comfort and safety, time and a half for overtime work,
Sunday closing laws—the list is endless.

But there is more. When I buy a loaf of bread or a can of soup, I have entered into a
contract, whether I realize it or not. If something goes wrong with the deal, the rules of
contract law, of the Uniform Commercial Code, or of some branch of commercial law
come into play, at least theoretically. The Uniform Commercial Code governs the rules
that relate to checks, and a vast body of banking law is relevant to the way these picces
of paper provide credit and payment. Credit card companies have to comply with many
laws as well, and may be subject to rules about how much interest they can charge. If the
can of soup is tainted and I get sick, I may have the right to sue the soup company; this
will switch me onto still another legal track, the law of products liability, a branch of the
law of torts.

Thisis not to say that law lies on us heavily, like a suit of lead. Rather, law is in the atmos-
phere, invisible and unfelt—often as light as air to the normal touch. (Manufacturers,
storekeepers, and bankers, of course, may see things differently; and there are plenty of
private citizens who do complain about the heavy hand of law.) Moreover, it is wrong to
think of law as a tissue of don’ts, that is, as a kind of nagging or dictatorial parent. Much
of the law is supposed to make life easier, safer, happier, or better (whether it is success-
ful in doing so is another question). When the norms do forbid something (or require
something from somebody), it is usually for the specific benefit of somebody else. The
law might insist that soup companies put labels on their soup. They must tell us exactly
what they put inside their soup. This is a burden on the company, but is a benefit (or is
supposed to be) for buyers of soup. There are also many ways in which the legal system
facilitates, rather than forbids or harasses. It subsidizes; it promotes; it provides easy
ways to reach desirable goals. The law about wills or contracts, for example, is basically
about ways to do what you want to do, safely and efficiently; it is much less concerned
with what not to do or with the punishment or price for disobeying rules. A great deal of
law is facilitative in this way. It provides standard ways—routines—for reaching goals. It
builds roads for the traffic of society.

Law and legal process are extremely important in our society; that much seems to
be obvious. But, as we said in the preface, defining exactly what we mean by law and
legal process can be difficult. “Law” is an everyday word, part of the basic vocabulary.
But it is a word of many meanings, as slippery as glass, as elusive as a soap bubble.
And, as we said, law is a concept, an abstraction, a social construct; it is not some
concrete object in the world around us—something we could feel or smell, like a
chair or a dog.

As we suggested, to try to get at some sort of working definition, we might start by
listening to the way people use words like “law” and see what they are referring to. To
begin with, people seem to have in mind the network of rules and regulations that

surrounds us. This is clear from such expressions as “breaking the law” or “obeying
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the law.” It is also what the word “law” means in sentences like “It’s against the law to
drive ninety miles an hour in a school zone.” There may be, and certainly are, other
shades of meaning, but the idea of rules and regulations is usually at the core. In
ordinary speech, then, the word “law” is connected with “laws,” that is, with rules
and regulations.

Donald Black, in 7he Behavior of Law,' puts forward a concise, deceptively simple def-
inition. Law, according to Black, is “governmental social control.” By “social control” he
means social rules and processes that try to encourage good or useful conduct or discour-
age bad conduct. There is a law against burglary, and police, judges, and criminal courts
try to put teeth into it. The criminal justice system as a whole is a pretty obvious example
of social control (or at least attempted social control). For the person in the street, it is
perhaps the most familiar, obvious part of the legal system.

But law is more than criminal justice. The rest of the law (what lawyers call civil jus-
tice) is actually larger in size, however you measure it, and almost certainly more impor-
tant. To make Black’s definition work, we have to understand “social control” in a
broader sense. It must mean the whole network of rules and processes that attach legal
consequences to particular bits of behavior.

Take, for example, the ordinary rules of the law of torts. If I drive carelessly or too
fast in a parking lot, and smash somebody else’s fender, definite legal consequences
might follow. Smashing a fender is no crime—I will not go to jail; but I (or my insurance
company) might have to pay for the damage. Directly or indirectly, what happens will
depend in part on rules of tort law—rules about what happens when one person injures
another or damages his property.

These rules may change the way I behave. They certainly affect my pocketbook and
the rates of insurance I pay. Hence these rules, too, are part of the system of social con-
trol. The rules reward some behavior and punish other behavior (or try to), just as surely
as the criminal justice system does. They distribute costs and benefits among people,
depending on how they behave. Careless drivers have to pay; victims get money.

All law, according to Black, is social control, but for Black (and many others), not
all social control is law. Law is governmental social control. There are other kinds of
social control as well. Teachers use rules (and rewards and punishments) to make child-
ren behave; parents use rules (and rewards and punishments) at home. Both teachers
and parents also hope to mold behavior for the future. Organized religions, too, are con-
cerned with behavior—with social control. A religion tries to induce its members to live
a godly or proper life, as the religion defines it.

But these forms of social control are not governmental: they are not official, not part
of the state apparatus. Under Black’s definition, then, they are not law. At least we can
say that in a country like the United States they are not part of the official law. But there
are, in fact, two distinct ways to look at law. One way insists, with Black, that law is made
up exclusively of official, governmental acts; the other takes a broader approach, and

looks at the whole domain of social control.
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The main focus of this book is not on “law” so much as on what can be called the
legal system. The word “law” often refers only to rules and regulations; but a line can
be drawn between the rules and regulations themselves and those structures, institu-
tions, and processes that breathe life into them. This expanded domain is the “legal
system.”

It is plain that the legal system has more in it than codes of rules, dos and don’ts,
regulations and orders. It takes a lot more than that to make a legal system. There
are, to begin with, rules about rules. There are rules of procedure, and rules that tell
us how to tell a rule from a nonrule. To be more concrete, these are rules about juris-
diction, pleadings, judges, courts, voting in legislatures, and the like. A rule that says
that no bill becomes a law in New Mexico unless both houses pass it and the governor
signs it is a rule about rules. It explains one way to make a legal rule in New Mexico.
In a famous book, H. L. A. Hart called these rules about rules “secondary rules”
he called rules about actual behavior “primary rules.” The rules against burglarizing
the grocery store or against driving at ninety miles an hour to get there would be
examples of primary rules. Law, according to Hart, is the union of primary and sec-
ondary rules.?

In a sense, all rules, including secondary rules, are directives about how to behave.
Our example of a secondary rule, for example, is after all a rule about how lawmakers
should behave in New Mexico. Both kinds of rule are important, but both are only raw
materials, components, parts of a legal system. We could master all the rules and still
know very little about the legal system in operation. All we would have is words; and
these words—orders, commands, and rules—are blank and empty, unless something
happens, unless somebody does something to turn the words into action, and this, in
turn, makes somebody move or something happen.

This, of course, is not a fresh idea. It is something that everybody knows. People might
say that a certain law is a “dead letter,” while another rule is “in force.” Or we use the
term “living law.” Dead letters are not living law, just as a dead language like Sanskrit or
Latin is no longer a language that comes tumbling from the mouths of real people, here
and now. Living law is law that is alive in a legal system.

For example, the maximum speed limit on Interstate 280 in California is sixty-five
miles per hour. This is a legal rule. But the living law—the actual practice—is much
more complicated. The rule itself does not tell us, for one thing, that people can actu-
ally drive at seventy, or maybe even seventy-five, without any risk of arrest. Police do
not take the speed limit literally.? If, on the other hand, somebody barrels down the
road at ninety or ninety-five, and a police car is around, its siren will scream and the
police will come after the speeder. Each type of situation—whether it is driving a car,
buying a house, getting a divorce, or merging two giant corporations—calls forth a
particular interaction between the various elements of the legal system. These ele-
ments are not just laws, or even laws and institutions; they also include people and

their attitudes and behaviors.



What Is a Legal System? 5

ELEMENTS OF A LEGAL SYSTEM

We now have a preliminary, rough idea of what we mean when we talk about our legal
system. There are other ways to analyze this complicated and important picce of the
social world. To begin with, the legal system has szructure. The system is constantly
changing, but parts of it change at different speeds, and not every part changes as fast as
certain other parts. There are persistent, long-term patterns—aspects of the system that
were here yesterday (or even in the last century) and will be around for a long time to
come. This is the structure of the legal system—its skeleton or framework, the durable
part, the part that gives a kind of shape and definition to the whole.

There is a Supreme Court in this country, made up of nine justices. The Court has
been around since the late eighteenth century and is virtually certain to be around long
into this century; its work habits change very slowly. The structure of a legal system con-
sists of elements of this kind: the number and size of courts, their jurisdiction (that is,
what kind of cases they hear, and how and why), and modes of appeal from one court
to another. Structure also means how the legislature is organized, how many members
sit on the Federal Trade Commission, what a president can (legally) do or not do, what
procedures the police department follows, and so on. Structure, in a way, is a kind of
cross section of the legal system—a kind of still photograph, which freezes the action.

Another aspect of the legal system is its substance. By this is meant the actual rules,
norms, and behavior patterns of people inside the system. This is, first of all, “the law” in
the popular sense of the term—the fact that the speed limit is sixty-five miles an hour on
Interstate 280, that burglars can be sent to prison, that “by law” a pickle maker has to list
ingredients on the label of the jar.

But it is also, in a way, “substance” that the police arrest drivers doing ninety but not
those doing seventy on Interstate 280, or that a burglar without a criminal record might
get probation, or that the Food and Drug Administration is easy (or tough) on the pickle
industry. These are working patterns of the living law. Substance also means the “prod-
uct” that people within the legal system manufacture—the decisions they turn out, the
new rules they contrive. We know something about the substance of the legal system
when we know how many people are arrested for arson in any given year, how many
deeds are registered in Alameda County, California, how many sex-discrimination cases
are filed in federal court, how many times a year the Environmental Protection Agency
complains that a company dumped toxic wastes into a body of water.

The last paragraph makes it plain that what we call “substance” in this book is not
the same as what, let us say, some lawyers put forward. The stress here is on living law,
not just rules in law books. And this brings us to the third component of a legal system,
which is, in some ways, the least obvious: the lega/ culture. By this we mean people’s atti-
tudes toward law and the legal system—their beliefs, values, ideas, and expectations. In
other words, it is part of the general culture, specifically, those aspects of general culture

that concern the legal system. These ideas and opinions are, in a sense, what sets the legal
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process going. If someone says that Americans are litigious—that is, that Americans go
to court at the drop of a hat—he is saying something about legal culture (whether or not
what he says is true). We talk about legal culture all the time, without knowing it. If we
point out that devout Roman Catholics tend to avoid divorce (because their religion
disapproves), that people who live in slums distrust the police, that middle-class people
make complaints to government agencies more often than people on welfare, or that the
Supreme Court enjoys high prestige, we are making statements about legal culture, and
how it affects the way people behave.

The legal culture, in other words, is the climate of social thought and social force that
determines how law is used, avoided, or abused. Without legal culture, the legal system
is inert—a dead fish lying in a basket, not a living fish swimming in the sca.

Another way to visualize the three elements of law is to imagine legal “structure” as
a kind of machine. “Substance” is what the machine manufactures or does. The “legal
culture” is whatever or whoever decides to turn the machine on and off and determines
how it will be used.

Every society, every country, every community has a legal culture. There are always
attitudes and opinions about law. This does not mean, of course, that everybody in
a community shares the same ideas. There are many subcultures: white and black,
young and old, Catholic, Protestant, Jew, rich and poor, Easterners and Westerners,
gangsters and police officers, lawyers, doctors, shoe salespeople, bankers. One par-
ticularly important subculture is the legal culture of “insiders,” that is, the judges
and lawyers who work inside the legal system itself. Since law is their business, their
values and attitudes make a good deal of difference to the system. At least this is a
plausible suggestion; the exact extent of this influence is a matter of some dispute
among scholars.

These three elements in American law—structure, substance, and culture—are the
subject of this book. We will take a look at the way the American legal system is orga-
nized, at what it does, and at how it does it; and we will be especially conscious of legal
culture—ideas and forces outside the law machine that make it stop and go. The three
elements can be used to analyze anything the legal system does. Take, for example, the
famous death-penalty case Furman v. Georgia (1972).* In this case, a bare majority of the
U.S. Supreme Court—five justices out of nine—struck down the death-penalty laws in
all of the states that had them, on constitutional grounds. (Later on, the Court back-
tracked; most states re-enacted death-penalty laws, and the Court accepted one type of
these laws. This subject will be dealt with in another chapter.)

To understand what happened in Furman we must first grasp the structure of the legal
system. Otherwise, we will have no idea how the case worked its way up from court to
court, nor why the case was in the end decided in Washington, D.C., and not in Georgia,
where it started. We will have to know something about federalism, the Constitution,
the relationship between courts and legislatures, and many other long-run, long-lasting

features of American law.



What Is a Legal System? 7

But this is only the beginning. The case itself takes up no less than 230 pages of
print in the official reports—there were nine separate opinions. As we plow through
these pages, we are enmeshed in the substance of constitutional law. The case, to
begin with, turns in part on whether the death penalty is “cruel and unusual pun-
ishment”; if it is, the Eighth Amendment to the Constitution specifically forbids it.
There are long discussions in the opinions about what “cruel and unusual” means,
what earlier cases have said, and what doctrines and rulings have been woven about
this phrase.

But structure and substance together do not explain why the case came up and why
it came out as it did. We have to know something about social context—the movement
to get rid of capital punishment, who and what was behind the case, what organizations
were fighting for and against the death penalty, and why the issue came up when it did—
that is, the attitudes, values, and beliefs about the death penalty, law, courts, and so on,
which explain how the case got started in the first place.

We might be interested, too, in a fourth element, impact—that is, what difference
the decision made.’ The Supreme Court spoke; who listened? We know some obvious
facts about the immediate consequences. For one thing, the men and women on death
row never kept their dates with the executioners. Their sentences were automatically
commuted to long-term imprisonment. There were other impacts, as well, in substance,
structure, and legal culture. Furman set off a storm of discussion, furious activity in
state legislatures, and ultimately a flock of new lawsuits. It may have had more remote
(but important) consequences too: on the prestige of the Supreme Court, on the crime
rate, on national morality. The more remote the consequences, the harder to know and
measure them.

We know surprisingly little, in general, about the impact of decisions, even their
immediate impact. It is not the job of courts to find out what happens to their litigants
once they leave the courtroom, or what happens to the larger society. But impact is the
subject of a growing body of research; from time to time the evidence from these studies

will be noted or mentioned in this book.

THE FUNCTIONS OF THE LEGAL SYSTEM

But why have a legal system at all? What does it do for society? In other words, what
functions does it perform?

One kind of answer has already been given. The legal system is part of the system of
social control. In the broadest sense, this may be zbe function of the legal system; every-
thing else is, in a way, secondary or subordinate. To put it another way, the legal system
is concerned with controlling behavior. It is a kind of official traffic cop. It tells people
what to do and not to do, and it backs up its directives with force.

The legal system can do this in a very direct, very literal way. There are traffic cops,

after all, who stand on busy corners, waving traffic this way or that, and they are certainly
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a part of the legal system as we have defined it. The criminal-justice system is probably
the most familiar example of law as social control. Here we find some of society’s heavy
artillery: judges, juries, jails, prisons, wardens, police, criminal lawyers. People who
break the law, and other “deviants,” are chased, caught, and sometimes punished; this is
control in the most raw and basic sense.

A second broad function of law is what we can call dispute settlement. A dispute,
according to Richard L. Abel, is the public assertion of inconsistent claims over some-
thing of value.® Two people both insist they own the same piece of land. Or a Mercedes
rear-ends a Honda Accord, and the driver of the Accord threatens to sue the driver of the
Mercedes. Or the marriage of Mark and Linda Jones breaks up, and they squabble over
who gets the house, the child, or the money. These are all disputes in Abel’s sense: incon-
sistent claims to something of value.

Many times, the parties are arguing about some concrete thing (or person), some-
thing you can touch or squeeze or hug—a child, a bundle of money, a house. At other
times, the “thing” is more abstract or nebulous: the right to citizenship, a reputation
that has been dragged in the mud, damages for pain and suffering, somebody’s goodwill
or peace of mind. Disputes can be big or little, raucous or moderate. We use the phrase
“dispute settlement,” generally, when we are talking about putting an end to fairly small-
scale, local disagreements between individuals or private businesses. There are, of course,
bigger, more basic disagreements in socicty—disagreements between whole classes or
groups. Of this sort might be, for example, clashes between labor and capital, or between
regions of the country, or between black and white, or between the young and the old,
or between people who want to protect the beaches and people who want more drilling
for offshore oil.

We might give these macrodisagreements a name of their own, and call them conflicts
rather than disputes. In any event, the legal system is concerned with conflicts as well as
with disputes, if not more so. The legal system, in other words, is an agency of conflict
resolution as well as an agency of dispute settlement. Courts come immediately to mind
in this connection, that is, as institutions that help bring conflicts to an end. But the
work of the legislatures is probably, on the whole, even more important. It is Congress
and the state legislatures that iron out (if anyone does) most of the bitter battles between
employers and labor unions, between businesses and the Sierra Club, between retired
people and the people who pay Social Security taxes. It is in the city council of Chicago,
say, that boosters who want new stores and factories and highways bump up against
people who want to preserve old mansions and fight for their neighborhoods. In the
suburbs, it is town councils and zoning boards that deal with conflict between those
who want light industry and shopping centers and “residentialists” who want nothing
but one-family houses, green lawns, and rosebushes.

The various functions of law overlap, of course. No single function has a clear and
perfect boundary. The line between a dispute and a conflict is woefully indistinct. Other

functions of law are even less clear-cut. One of these functions is what we might call the
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redistributive or social engineering function. This refers to the use of law to bring about
planned social change, imposed from on top, that is, by the government. Social engineer-
ing is a very prominent aspect of modern welfare states. The United States levies taxes
on people who have money and uses this money to give cash, food assistance, medical
benefits, and sometimes cheap housing to the poor and to others who are felt to deserve
it. So, too, do all modern Western nations.

The planned or “engineered” aspect of social policy—whatever is done deliber-
ately through public choice—is done through law and the legal order. Here law stands
opposed to the unplanned market. In the market, the law of supply and demand sets
prices. The market decides which products and businesses grow fat and rich and which
ones shrivel and die. The market distributes goods and services, benefits and burdens,
through a system of prices. It can be compared to a kind of auction in which buyers bid
for goods they want; scarce, desirable goods go up in price, while common, less wanted
goods go down.

The legal system is in a way a rival scheme for distributing goods and services. I,
too, rations scarce commodities. To raise an army during times of war, we could lit-
crally buy soldiers; and in the past some countries did exactly that. Today we would
never use this system. Mostly, we rely on a volunteer army—using incentives to induce
young men and women to “join up.” This system, along with the use of reserves, prob-
ably works well enough in “little” wars (like when the United States invaded the tiny
island of Grenada in 1983, for example). It even works for medium-sized wars like
Iraq and Afghanistan, though the government had to tweak the system in those cases
with “stop-loss” orders to extend the active duty periods of some of the “volunteers.”
But if a really big war broke out, we would probably get soldiers through a draft, as
we did in the Second World War. Congress would pass a law and make rules about
who would or must serve in the armed forces. There would be rules and regulations
about deferments, city and state quotas, how to handle conscientious objectors, and
how to deal with recruits with flat feet or poor eyesight. The market would have little
or nothing to do with these rules. If we change the rules, we change the allocation
system. In other words, whether we realize it or not, our legal system acts as a way of
distributing benefits and burdens: as a giant rationing system, a giant planning sys-
tem, a giant system of social engineering.

We should not push the term “social engineering” too far. To do so would give too
much of an impression that the legal system is constantly at work reforming and improv-
ing. Most of the time, legal allocations do exactly the opposite: rather than change
things, they act in such a way as to keep, or try to keep, the status quo intact. This func-
tion can be called social maintenance. The legal system presupposes and enforces struc-
tures that keep the machinery going more or less as it has in the past. After all, even the
“free market”—even the “invisible hand”—needs law to guarantee the rules of fair play.
Even in the most laissez-faire system, the law enforces bargains, creates a money system,

and tries to maintain a framework of order and respect for property.
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Every society has its own structure, and this structure does not stay put by magic
or accident, or even by inertia or the laws of gravity. What makes the structure persist
over the years is, first of all, social behavior and social attitudes—customs, culture, tra-
ditions, and informal norms. But these, in modern society, do not seem to be enough.
Contemporary society needs the muscle and bone of law to stay healthy, even to stay
alive. If somebody breaks into my house and refuses to get out, I can call “the law” and
get him driven out. If my neighbor owes me $300, I can go to court and collect my money.
The law defends my rights, including my property rights. This is the social maintenance
function. The criminal law is very much part of this system. After all, the crimes most
commonly prosecuted are property crimes—theft, burglary, embezzlement. These are
offenses against people who own property. If we punish people who steal things we arc at
the same time protecting people who own the things that are stolen; we are maintaining
and preserving the economic (and social) structure of society.

Obviously, then, the law protects the status quo, and it does so in a very direct and
obvious way. This sounds worse, perhaps, than it is. “Status quo” is a phrase usually
spoken with a sneer; “protecting the status quo” sounds static, even reactionary. It sug-
gests that law and society are fat and hidebound, and tend to uphold the rights and
interests of the privileged against the rights and interests of the poor and the helpless.
This is at least arguably true. But, after all, every society—even a revolutionary society—
tries to preserve some parts of its status quo. The revolutionary society tries to preserve
and strengthen the revolutionary order. The traditional society tries to preserve and
strengthen tradition. Any society has to take steps to preserve itself from forces of disin-
tegration and anarchy. There is no such thing as a total revolutionary—somebody who
wants to change everything. Whether it is good or bad to keep up old ways and conserve
the general structure of society depends on what the old ways are and which old ways and
structures we are talking about.

The central fact of human life is that nobody lives forever. People serve out their
little terms of life and die. But societies and institutions go on. A social structure is
much more durable than the people who fill its roles. Structure is like a play—Hamlet,
for example—in which the text carries on from generation to generation but different
actors play the parts in different periods; moreover, new versions, new sets, new cos-
tumes appear every once in a while. We know that norms, morals, and customs help
bridge generations. We realize that each generation teaches its language and culture to
its children, so that the next generation carries on pretty much as its parents did. If we
speak English, so will our children, and their children’s children, too, even though a
newborn baby speaks no language at all and will learn Hausa or Portuguese if that is
what is spoken all around it.

Of course, social roles are not exactly like the role of Hamlet in Shakespeare’s play;
they are much more subject to change. And social change is taking place today at a fast
and furious pace, faster than ever before. But not everything changes at once and in every

sphere of life. A man or woman of a century ago who fell asleep like Rip Van Winkle and
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came to life again today would be amazed by many things: cars, computers, smartphones,
jet airplanes, air conditioning, antibiotics, not to mention the “sexual revolution.” He or
she might have trouble adjusting to our world. Yet many other things—clothes, customs,
buildings, ways of thought—would be at least vaguely familiar, and some aspects of life
would seem exactly the same.

Continuity—and yet change. These are the constants of social life. And the legal
system plays a crucial role in promoting both continuity and change. It helps bridge gen-
erations, but it also helps guide social change into what people hope will be smooth and
constructive channels. For example, there are laws about the inheritance of wealth—
about ways to make out a will, about taxes on estates, about the rights of widows and
widowers. We talk about the “dead hand,” somewhat ruefully. But without the “dead
hand”—without people’s right to determine, more or less, what will happen to their
money when they die—each generation might have to rebuild its structure from scratch;
cach generation would have to make up who is rich and who is poor all over again. That
might be good or bad, just or unjust. It would certainly be different.

Laws about inheritance and taxes on estates, as they exist today, practically guaran-
tee a great deal of continuity. Proposals to do away with such taxes, or cut them down
to size, float around Congress from time to time. The federal estate tax was gradually
reduced starting in 2001, and actually eliminated for a year in 2010, before springing
back to life the following year. This shifting tax regime had some quirky, and important,
consequences. Roger Milliken, a ninety-five-year-old textile tycoon, happened to pass
away on December 30, 2010, less than forty-eight hours before the estate tax returned,
saving his heirs (and costing the IRS) hundreds of millions of dollars. “His timing,”
Milliken’s longtime Washington lobbyist quipped, “was impeccable.” Playing around
with estate taxes has a real impact on the distribution of wealth—and of power, prestige,
and social status.

All our legal institutions, including courts, legislatures, and agencies, are designed,
at least in part, for both continuity and change. They are structured in such a way that
changes can take place, but only in a regular, orderly, patterned way. After all, every time
Congress sits, every time the Delaware legislature meets in Dover, every time the city
council of Omaha goes into session, volumes and volumes of new laws and ordinances
come pouring out. Every new law changes something; every law tries to attack some
social problem, big or small. Happily, it is an orderly process (most of the time) in this
country. Like the rest of the world, America is trying to ride the wild horse of change
instead of letting it gallop off in all directions. The legal system is an important part of
the social system; it acts, or tries to act, as a kind of safety valve—it prevents too much
change, and slows down changes that go too fast; it is a process for limiting volcanic
bursts of change. It does not always succeed. Nor should it.

Claims of Right. When we think about social control, we usually have in mind a
picture of law and government—of “authorities”—in control of “subjects,” the people

underneath. Social control is a police officer giving out a ticket for speeding, for example.
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But we need controls over police officers, too. In our society, there is no horse without
a bridle. Nobody—not the mayor of Memphis, not the governor of New York, not the
president, not the Supreme Court itself—is supposed to be truly, absolutely supreme.
Only law is supreme.

This, to be sure, is theory. Practice is more complicated and considerably less than
perfect. Everybody knows that some people in authority abuse their positions. We know
about bribery; we know about the petty tyranny of bureaucrats. In 2005, Representative
Randy “Duke” Cunningham resigned from Congress a few hours after pleading guiley
to receiving millions of dollars in bribes (in the form of cash, cars, rugs, antiques, and
yacht club fees) to help certain friends and campaign contributors win lucrative mili-
tary contracts.” Probably most abuses never get punished, or even uncovered. To correct
abuses, there are controls built into the system. Law, in other words, has the further job
of keeping an eye on the rulers themselves. This, in a way, turns social control inside
out. In a way, however, it is another form of social control: control over the controllers.
Control over controllers is, of course, a basic theme in American government. It is the
idea behind checks and balances, and behind the corps of ombuds, inspector generals,
auditors, and the like, all busily at work. It is also the idea behind “judicial review”; this is
the power of courts to decide when other branches of government have overstepped the
mark. Courts regularly, and sometimes fearlessly, rebuke or override Congress, admin-
istrative agencies, the police, and even the president, when these have gone beyond the
limits of legitimate authority, in the court’s opinion. Among the most important limits
are those written into the Constitution, or put there by courts in the process of “inter-
preting” the text.

We also sometimes speak of “claims of right.” By this we mean claims of private
citizens or of companies against the government. Claims of right help control abuse
of power; but most of the time what the claimant wants is relief from some particular
mistake of government. There are innumerable examples: pension claims, benefit
claims, grievances and complaints about the million and one ways a civil servant in
America can bungle his job. For example—one example out of thousands—a man
named James T. Blanks, living in Alabama, who said he was sixty-two years old,
applied for old-age benefits. The Department of Health, Education, and Welfare
(HEW) turned him down. In their view, he was only sixty, two years short of eligi-
bility. They got this idea from a school census record of Marshall County, Alabama.
Blanks countered with a family Bible, federal census records, insurance policies,
and affidavits from neighbors and relatives. The HEW people were not impressed;
they stuck by their original decision. Blanks went to court. He sued HEW and won
his case.®

Citizens do not, of course, always win these cases. Probably more often than not,
the government wins. In a Pennsylvania case, a state policeman, Joseph Mcllvaine, was
forced out of his job because (according to the rules) he was too old to serve. This seemed

grossly unfair to Mcllvaine, and he sued to get back on the force. The Pennsylvania
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courts turned him down.” He tried to get the Supreme Court of the United States to
take his case, but this, too, failed.!

As we leaf through reported cases, federal and state, we find countless claims of right.
They are, perhaps, the tip of an iceberg. Such claims may have become more common in
recent decades. Why this should be so and whether they bring about effective control of

government (or are ineffective or a nuisance) are questions that will be taken up later in

this book.

THE COMMON LAW AND ITS COMPETITORS

There is a bewildering variety of legal systems in the world. Every country has its own,
and in the United States, each state, too, has its own legal system, which governs the
internal affairs of the state, generally speaking; the national (federal) system is imposed
on top of that system. A law student usually studies the law of a single country—the
one he or she plans to practice in. This is true of the United States too; legal education
sticks largely to American law. Our legal education, though, is fairly national-minded;
it tends to ignore many of the differences between the laws of the various states. The cur-
riculum and the materials studied are much the same in all law schools, whether they
are in Oregon or in Alabama. A student does not go to Harvard Law School to study
the law of Massachusetts, or to Vanderbilt to study the law of Tennessee. Nonetheless,
the study of law is in a sense quite parochial. Medicine is more or less the same all
over the world, and so generally are all the natural and applied sciences: electrical engi-
neering in Uganda is no different, in essence, from electrical engineering as understood
in China or the United States. Even the social sciences lay claim to a kind of universal-
ity. But law is different; it is restricted to one nation or jurisdiction; its power stops at
the border. Outside its home base, it has no validity.

No two legal systems, then, are exactly alike. Each is specific to its country or its juris-
diction. This does not mean, of course, that every legal system is entirely different from
every other legal system. Not at all. When two countries are similar in culture and tradi-
tion, their legal systems are likely to be similar as well. No doubt the law of El Salvador
is very much like the law of Honduras. The laws of Australia and New Zealand are not
that far apart.

We can also clump legal systems together into clusters, or “families”™ —groups of legal
systems that have important traits of structure, substance, or culture in common. The
word “family” is used deliberately: in most cases, members of a legal family are in a sense
genetically related, that is, they have a common parent or ancestor, or else have borrowed
their laws from a common source. English settlers carried English law with them to the
American colonies, and to Canada, Australia, New Zealand, Jamaica, Barbados, and
the Bahamas. Many countries in the world once were part of the British Empire. These
countries are now independent and have distinct legal systems of their own, but they have

kept some aspects of their historic traditions. The legal systems of the English-speaking
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world have a definite family resemblance. Similarly, the Spanish brought their law to
Latin America. Spanish-speaking countries in that part of the world share many traits
and traditions.

The largest, most important family is the so-called civil-law family. Members of this
family owe a common debt to a modernized version of Roman law. The ancient Romans
were great lawmakers. Their tradition never completely died out in Europe, even after
the barbarians overran what was left of the Roman Empire. In the Middle Ages, Roman
law, in its classic form, was rediscovered and revived; even today, codes of law in Europe
reflect “the influence of Roman law and its medieval revival.”*! Western Europe—France,
Germany, Italy, Spain, Portugal, and the Low Countries, among others—is definitely
civil-law country. Through Spain and Portugal, the civil law traveled to Latin America.
The French brought it to their colonies in Africa. In Canada, the civil law is dominant
in the French-speaking province of Quebec. It strongly colors the legal systems of two
unlikely outposts, Scotland and Louisiana. It plays a major role, too, in countries like
Japan and Turkey, which stood completely outside the historical tradition but borrowed
chunks of European civil law in the nineteenth and twentieth centuries in hopes of get-
ting modern in a hurry.

Civil-law systems are, generally speaking, “codified” systems: the basic law is set out
in codes. These are statutes, or rather superstatutes, enacted by the national parlia-
ment, which arrange whole fields of law in an orderly, logical, and comprehensive way.
Historically, the most important of the codes was the civil code of France, the so-called
Napoleonic Code, which appeared in 1804. It has had a tremendous influence on the
form and substance of most later codes. Another influential civil code was Germany’s,
which dates from the late nineteenth century.

During the Renaissance, European legal scholarship was dazzled by the power and
beauty of the rediscovered Roman law, and it profoundly influenced the style and content
of legal change in country after country. There was one holdout, however—one nation
that managed to resist the “reception” of Roman law. The English were not seduced by
the majesty of Rome; they held fast to their native traditions. Many ideas and terms from
Roman and European law did, to be sure, creep into English law, but the core of the legal
system held firm. This tenacious local system was the so-called common law. It differed
and continues to differ in many ways from the legal order in other European countries.
For one thing, the common law resisted codification. There never was an English equiv-
alent of the Napoleonic Code. The basic principles of law were not found primarily in
acts of Parliament, and least of all in careful, systematic statements of law adopted by
legislatures or imposed by decree. The principles were found in case law—in the body
of opinions written by judges, and developed by judges in the course of deciding partic-
ular cases. The doctrine of “precedent”—the maxim that a judge is bound in some way
by what has already been decided—is strictly a common-law doctrine. The common law
also has its own peculiar features of substance, structure, and culture—some important

and basic, some less so. For example, the jury is a common-law institution. So is the
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“trust,” an arrangement in which a person (or bank) as trustee receives money or prop-
erty to invest and manage for the benefit of certain beneficiaries.

The common law is no longer confined to a single small country. The English
brought it to their colonies, and in most cases it took root and thrived. All common-law
countries were once colonies of Great Britain, or, in some cases, colonies of colonies.
Roughly speaking, the common law reigns wherever the English language is spoken.
This means our own country, for one, and Canada (outside Quebec), Australia, New
Zcaland, Jamaica, Trinidad, Barbados, and Singapore, among others. Other systems of
law contributed bits and pieces here and there—remnants of Spanish-Mexican law poke
through the surface in California and Texas—but English law is by far the strongest
historical element in our own legal system (Louisiana, as we said, stands off in a corner
by itself). England and the United States have been drifting apart, legally speaking, for
more than two hundred years, and there are now big chasms between them, but still the
relationship between the two legal systems is obvious, instantly recognizable to any law-
yer who jets from one country to the other.

The civil-law system was described above as the dominant system in Western Europe.
No mention was made of Eastern Europe, which is a rather difficult area for purposes
of classification. During the period when the Soviet Union dominated Eastern Europe,
some scholars felt that the socialist countries were distinctive enough to make up a sep-
arate family of legal systems. Other scholars were not so sure; the Soviet Union and
its satellites had close ties with the civil-law systems, and despite the revolutions and
one-party rule, there were strong resemblances in many details to the legal systems of
Western Europe. For this reason, some scholars treated these systems as still part of the
family—Dblack sheep, perhaps, or oddball deviants, but family members nonetheless.

Then, quite suddenly, at the end of the 1980s, the Soviet Union disintegrated. Its con-
stituent parts became independent countries—from Latvia and Estonia to Uzbekistan.
The countries of Eastern Europe—Poland and Hungary, for example—which had been
under Soviet domination, renounced communism and rushed helter-skelter into the
arms of a market economy and Western ways of life (more or less). One legal system—the
system of the German Democratic Republic—simply expired; the GDR was absorbed
into the German Federal Republic (formerly “West Germany”).!* All of the countries
that were formerly part of the Soviet bloc set about reforming their legal systems, and in
the process, most are drawing closer, in fits and starts, to the civil-law world.

“Socialist law” is not, of course, extinct; it survives, for example, in Cuba.!® The con-
troversy over whether socialist law was and is a separate system or is merely part of the
civil-law family may be nothing but a question of words. Obviously, Cuba, which does
not recognize private ownership of businesses for the most part, and has an agricultural
system that is largely collectivized, has a lot in common with the now-defunct systems
in Hungary or Poland and less in common with, say, the law of Mexico or Colombia. In
these countries there are private businesses; lawyers work in the private sector (in Cuba

they are employees of the government); the economy is not centrally planned; there is no
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censorship. Whether these differences mean we have to put Cuba in a separate family is
not terribly important. What 75 important is to see how the form of the economy and
the structure of society fundamentally alter the legal system of each particular country.

In general, it is a fairly crude business to assign legal systems to this or that family.
There arc always troublesome cases at the margin. The Scandinavian countries, for exam-
ple, do not precisely fit the technical patterns of law among their European neighbors;
some scholars assign them a family of their own. In general, we have to remember that a
legal system is not an exercise in history; it is a working system, very much here and now.
In essence, it can be looked at as a kind of problem-solving machine, and the problems
that face it are the problems of today, not yesterday. Legal tradition may explain some
aspects of the shape and style of a system, but history and tradition are probably not as
decisive as most lawyers (and laymen) think.

For example, Haiti and France are supposed to have very similar legal systems; they
are close relatives inside a single family. The Haitian system is derived from that of
France. This is certainly true on paper. But is it true when we look at the living law?
For decades, Haiti was a plundered and mismanaged dictatorship; more recently, dem-
ocratically elected presidents were overthrown in a series of military coups. The pop-
ulation was and is desperately poor, almost entirely rural, and largely illiterate, and a
recent series of tropical storms and hurricanes, capped by a devastating earthquake in
2010, have made matters even worse. Haiti’s people struggle to survive in a wrecked and
overpopulated land. France is rich, has a parliamentary system, and is urban and highly
industrialized. The two countries may have codes of law on the books that look very sim-
ilar, but it seems likely that the living law of France has more in common with the law
of England than with the law of Haiti, even though the English legal system belongs to
adifferent “family.”

This last statement is basically a guess, because there is surprisingly little rescarch
about the way legal systems actually work, and what we have is spotty and scattered.
Comparing whole legal systems, in operation, is essentially beyond our power. But it
simply has to be true that the level of development in a country must have an enor-
mous influence on that country’s legal system. If you ever traveled by car in England and
France, you noticed (or took for granted) that the traffic rules in the two countries are
basically the same, even though the English insist on driving on the “wrong” side of the
road. It is probably the case that every country touched by the automotive revolution has
traffic rules that have a lot of features in common. Technology is a great lawmaker and
a great leveler. The railroad in many ways and in many fields practically rewrote the law
books of the United States in the nineteenth century. In the twentieth century, the auto-
mobile had almost as big an influence on law. Neither the railroad nor the automobile
shows much respect for what family a legal system belongs to.

It is hard to exaggerate the importance of technology in understanding what makes
contemporary law tick. Accident law—the heart of the legal field we call torts—is

basically the offspring of the nineteenth-century railroad; in the twentieth century,
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the automobile largely replaced the railroad as a source of accidents, and of accident
law. The automobile is responsible for a vast body of rules about roads, traffic, auto
safety, buying cars on the installment plan, and so on. Its invention has changed soci-
ety (and thus the law) in absolutely fundamental ways. We take many of these changes
for granted. Could cither urban or suburban life go on without cars? Yet the automo-
bile is not something that separates civil-law and common-law countries. It poses the
same problems for all of them. It does indeed separate modern systems from older or
more primitive systems. And it has a deep impact on the way we live, on where we live,
and on the very structure of freedom, our ability to come and go as we please.

Only two or three main groups—families—of legal systems have been mentioned
thus far. But the civil-law and common-law systems are not the only families of legal
systems. No mention has been made, for example, of the sacred-law systems of classical
India, Isracl, and the Islamic countries. Islamic law, in particular, is a living force in the
world today. In Saudi Arabia, for example, it has official status, and it has made a dra-
matic comeback in other Muslim countries, most notably in Iran under the Ayatollah
Khomeini and his successors. Africa is the home of dozens and dozens of tribal systems
of law. Many of them are extremely interesting; some have been carefully studied; all are
under great pressure from Western codes and rules in this age of global economies and
instantaneous communication.

This book is about American law, a subject that is daunting in itself; it is impossible
to provide much detail about other systems of law. But comparisons and contrasts are
always interesting and sometimes enlightening. It is not fashionable anymore to label
some systems of law as “primitive” (the word seems too insulting); but it is as plain as day
that the law of a tribe of hunters and gatherers, or the law of the nomad empire of Attila
or Genghis Khan, has to be different from the law of modern America—or, for that
matter, from the law of modern Mongolia. Does it make sense to talk about evolutionary
patterns in the history of law—progressions moving inexorably from stage to stage, from
lower to higher? In other words, do legal systems evolve in some definite, patterned way,
starting from stage A and passing through B and C on the road to D? Are there natural
stages and a fixed order of progression?

This is a classic question of legal scholarship. There is no definite answer; some people
even deny that the question makes sense. A small band of people with spears and knives
has legal needs very different from ours; a feudal system generates one kind of law, big-
city America quite another. Changes in social systems and technology necessarily push
a system toward new burdens and new habits. Classical Roman law did not worry about
custody of a baby born after in vitro fertilization, nor about copyrighting software. Legal
systems are never static. They change with changing times. In a country like ours, con-
stantly moving, squirming, changing, the law is especially dynamic. We live in a restless
world. The rate of change, the kind of change, the effects of change—these are matters
of vital interest, and are at the heart of the questions discussed in this book. Whether we

call the main lines of growth “evolution” is only a question of words.
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Law: Formal and Informal

WHEN PEOPLE THINK about law or talk about law, what they usually have in mind is
the official legal system—that is, the system run by the government, the one we pay taxes
to support. Many definitions of law make this concept explicit: Donald Black, as we have
said, has defined law as governmental social control.

But there are other ways to define law, and some of these are broader than Black’s
definition. The legal scholar Lon Fuller once defined law as “the enterprise of subjecting
human conduct to the governance of rules.” Of course, the government is very much
in the business of subjecting behavior to rules (or trying to), but it is not the only entity
playing this game. Fuller deliberately framed his definition in such a way that it was not
limited to official rules—rules put out by the government. He simply said “rules.” If we
take his definition at face value, the government has no monopoly on law, in this or any
society.

Fuller’s definition, in fact, points to quite another way of looking at law. He asks us
to look not only at the source of legal process—that is, whether it comes from the gov-
ernment and wears an official badge, so to speak—but also at the process itself. Any
organization of any size has rules and tries to enforce them. The bigger the organiza-
tion, the more rules it is likely to have. Students at university or college do not have to
be told that schools make rules and regulations and try to enforce them. These rules
and regulations are part of the life all around them. Just as obviously, any business big-
ger than a mom-and-pop store—and any hospital, prison, or factory—must work with

rules: rules about the employees and their jobs, about ways of buying equipment, about
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the handling of customers and patients, about income and expenses, about bosses and
underlings, and so on.

How does a company enforce these rules? It has no official police or courts. But it
certainly has sanctions—ways of delivering rewards and punishments. A company can-
not hang a worker, whip him, or deport him to a desert island, but it can fire somebody
who comes in late all the time, or is drunk on the job, or refuses to follow the rules.
At one time, the boss had unlimited power to hire and fire. He was rule maker, judge,
and jury. But in large companies, at least, this is no longer the case—or not to the same
extent. The process is much more “legalized” today. In many large companies, there are
complicated procedures for handling discipline on the job and for settling grievances.
Where the workforce is unionized, the labor contract will often set up and regulate these
grievance procedures. Frequently both sides will agree that a neutral third person—an
arbitrator—will make final decisions. Many nonunion companies also have some kind
of grievance and discipline procedures.

This is not the only way in which a big company resembles a kind of private govern-
ment, with a private legal system. Not only will a big company have private “courts,”
it will also have private police. In 1978, General Motors had 4,200 plant guards; this
meant that the police force of this company was bigger than the police departments
in any except the five largest cities in the country.” In 1992, it was reported that about
100,000 security guards toted guns—“more than the combined police forces of the
country’s 30 largest cities.”> And by 2013, over a million people worked as private secur-
ity guards, a force a great deal larger than the 635,000 public police officers in the United
States.* These security guards wear uniforms and often look like the police who are paid
by the state. They often walk regular beats, and they can and do make arrests.

The private police business is growing very fast. But it is not a new phenomenon. The
famous Pinkerton National Detective Agency (“the eye that never sleeps”) guarded
Abraham Lincoln, spied on crooked railroad employees, and supplied scabs to compa-
nies whose workers were on strike.> Other detective agencies sprang up in the late nine-
teenth and carly twentieth centuries. Companies stung by losses from crime, inside and
outside, have turned more and more to private police and private detectives for help.
People who live in closed subdivisions in the suburbs also turn to private uniformed
guards to give them a sense of security.

In a sense, then, every institution could be said to have a legal system of its own. It
would not stretch Fuller’s definition very much to claim that even families make law and
enforce it. Mother and father lay down rules and make decisions all the time: who does
the dishes, when the children can stay out past ten, how much TV they can watch. There
are rules big and small—nobody gets more than one slice of cake at a birthday party,
chores and toys must be shared, and so on. These rules are, in a sense, part of the “law”
inside the family.

There is nothing wrong in defining law to include these rules; nothing wrong with

studying how fathers and mothers make “law” and run families. For some purposes such



Law: Formal and Informal 21

a strategy would be useful; but it makes for a most unwieldy subject. To use the word
“law” in this sense swallows up most of human activity and classifies vast arcas of behav-
ior as “legal.” This may be unnecessary, or downright misleading, if our goal is to study
processes and institutions that we more conventionally call “law” or “the legal order.”
Nonetheless, it is good to remember that the term “law” can be applied to processes
of many kinds, even those that are very informal, very far from the official legal sys-
tem. What makes them like official law is what Fuller pointed out: they subject behavior
to rules.

There are some processes that are both formal and official, in the sense of governmen-
tal. This is true, for example, of any law that Congress passes. Other norms are part of
the law, but are unwritten, informal—more “custom” than hard law. The speed limit is
a good and everyday example. The formal, official rule sets the limit on Interstate 280
at sixty-five miles an hour. But everybody knows that the “real” rule, the one actually
enforced, is closer to seventy-five. In other words, a police officer will not stop you if you
are driving sixty-eight miles an hour, even though you are technically breaking the law.

If we turn to private law, we also find examples of both formality and informality.
Grievance committees in industry sometimes look a lot like courts, may be quite elabo-
rate procedurally, and may even behave like courts. Formal procedures abound in other
big institutions. Students cannot be expelled from a university without (if they choose
it) some sort of hearing or “trial.” In some schools or universities, a student may even
have the right to “appeal” a C grade in a course and get the grade reviewed at a higher
level. In case of serious infractions—for example, if a student is accused of cheating on
an exam—the student will certainly have the right to some sort of formal process, and
may even have the right to bring a lawyer to the hearing. If the student is found “guilty,”
he or she can probably appeal to a dean or the president of the university. Yet all of this,
thus far, is strictly private, at least in private universities. The government plays no part
in the process.

This does not mean, of course, that the formal, official legal system had nothing to
do with the development of these procedures. Quite the contrary is true. These inside
procedures came about, in part, because of outside pressure from court decisions, for
example. Indeed, the support of the courts has been a crucial factor in the rise of “due
process” in schools. For example, in Goss v. Lopez,® the U.S. Supreme Court, the high-
est court in the land, decided that a high school student could not be suspended from
school without some sort of hearing, if the student wanted one. It also does not mean
that the results of these disciplinary hearings, even though the “outside” principles are
influential, end up in perfect conformity to these “outside” principles, either of pro-
cedure or of substance. Colleges have had to deal with matters a lot more sensitive
than cheating on exams—date rape, for example, or fraternity hazing, or the fallout
from drunken parties on Fraternity Row, including a lot of mistreatment of women.
Front-page stories in the New York Times in the mid 1990s alleged a pattern of exces-

sive leniency, and downright cover-ups, at many colleges and universities.” Almost two
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decades later those stories were repeated, but this time they involved a number of elite
institutions such as Amherst College and Yale University,® and eventually prompted
the White House and the Department of Education’s Office of Civil Rights to name
and investigate more than fifty educational institutions for potential violations of fed-
eral antidiscrimination law.’

There are also unofficial courts of various sorts scattered all through the country. Some
of these are run by organized religious bodies. Orthodox Jews, for example, can bring
disputes to a rabbinical court for settlement. The Catholic Church presides over an elab-
orate system of canon law. Church courts decide whether a marriage can be annulled,
for example. This does not bind the regular secular courts, but it is very important to
a devout Catholic, whose religion forbids divorce and who might want to get married
again and yet stay within the church’s good graces.

Leigh-Wai Doo has described in some detail a quite different kind of court: the
Chinese Consolidated Benevolent Association in New England, which handled dis-
putes within the Chinese community. Let us look at one example of this “court” in oper-
ation. One busy day in a Chinese restaurant, the chef asked the owner for a raise of $25 a
week. The owner said no. The chef then walked off the job. Later, he sent a bill for back
wages, plus $25; the owner, for his part, demanded $s00 in damages. Neither one paid
the other’s claim.

Two months went by. The restaurant could not get a good chef; and its business
began to suffer. Meanwhile, the chef’s “family association” appealed to the Benevolent
Association, demanding the back wages and denying that the restaurant had any right
to claim damages. The Benevolent Association consulted with the restaurant associa-
tion and with the family groups; it turned out that the restaurant wanted the chef back
at work, and was willing to give him a raise (of $10) if he would change his “unreliable
ways.” The Benevolent Association then had the “task” of discovering “whether the chef
wanted the job back,” and, if he did, whether he could be talked into making amends.
They “studied the man’s character and the best ways of approaching him.” After a week
of “patient persuasion and stressing that he would not find work if he continued his
erratic behavior,” the chef agreed.

The Benevolent Association now knew that both sides were willing to settle. It called
on them to meet before its board. The reconciliation took about two hours. The chef
apologized; the owner rehired him with a $10 raise. They “finalized the settlement by
drinking tea together.

Neither a rabbinic court nor the Chinese Consolidated Benevolent Association has
the power to back up decisions with force. Such institutions have no way to throw a “lit-
igant” in jail or to squeeze money out of a loser. But they do have moral force, and this
may be no small matter. They can bind those people who voluntarily submit to them. By
inclination, and also because they are unable to crack the whip, these “courts” lean heav-
ily toward compromise, toward restoring harmony, toward reconciliation and voluntary

agreement. In this sense, they are less lawlike than ordinary courts. They are not so very
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different from the way some judges work “in chambers.” And they much resemble courts
in simple socicties, as anthropologists and others have described them.

These specialized “courts” may also be fairly prone to decay in a society like ours,
which is very fragmented and very pluralistic. The old traditions die hard, but they do
eventually die. Apparently, the dispute-settlement models described by Leigh-Wai Doo
have been losing much of their strength in Chinese-American communities. New waves
of immigration—Asian immigration was heavy in the 1980s and 1990s, and well into the
twenty-first century—might, of course, strengthen them once more.

There are countless other ways in which Americans use law that is unofficial (non-
state) and yet quite formal. Every trade association or occupational group—every big
institution of any kind—will make rules and will have some way to enforce them or to
settle disputes. Businesses often handle differences through the use of arbitration. Very
often, when two businesspeople enter into a contract, they write into it an arbitration
provision. This means that if some dispute or problem comes up, the two sides will not go
to court (at least not initially), but instead hire an arbitrator—a private citizen, usually
skilled and experienced in this work—to settle the dispute. Labor contracts (collective
bargaining agreements) also typically provide for arbitration. In other words, arguments
over what the contract means, or over work rules and the like, will be decided by an arbi-
trator, someone on whom both management and the union can agree. In some compa-
nies and industries, there has been a permanent arbitrator; this was true, for example, of
U.S. Steel and the Ford Motor Company. Under other industry contracts, the arbitrator
may be chosen case by case. The contract between the Major League Baseball Players
Association and the owners of major league bascball teams, for example, calls for arbi-
tration of salary disputes by a panel of three arbitrators.

Arbitration is in some ways a kind of halfway house between official and unofficial
law. The arbitrator is, after all, not a professional judge. But his word is usually final, just
like a judge’s. If a soap company and one of its suppliers agree to arbitrate their disputes,
they are going to have to abide by this agreement. The courts will, if pushed, force the
losing side to carry out what the arbitrator decided. It is in this sense that arbitration is a
kind of mixture of the public and the private.

Just as every institution, down to the family, has the habit, and need to, make rules, so
too there is a general need to find ways and means to enforce the rules; otherwise they are
perfectly meaningless. Hence it is no surprise that arbitration and processes like it are so
pervasive in society. There is a hunger for ways to settle disputes that the regular courts
cannot satisfy, or can satisfy only at too high a price. We can think of the formal courts
as fancy French restaurants in a society that also needs pizza and hamburger joints for
fast, cheap food.

In California one rather curious system, a hybrid between public and private dis-
pute settlement, has been given the nickname “rent-a-judge.” The “rent-a-judge” sys-
tem is based on an old, rather murky state law, which was rediscovered and put to

modern use in the late 1970s. In the rent-a-judge system, parties to a dispute sidestep
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the regular courts; they hire their own judges (actual judges who have retired from
the bench). These judges resolve the dispute—privately, but with all the trappings and
procedures of a regular trial. The results are treated as binding on both sides. These
private judicial services have since spread beyond California to other states, including
Texas, Ohio, and Indiana."” One company, JAMS (formerly the Judicial Arbitration
and Mediation Services), is the largest provider of rent-a-judge services. By 2015, JAMS
and JAMS International had nearly three hundred “neutrals,” mostly retired judges,
who handle around 12,000 cases a year in cities throughout the United States and four
other countries.'?

Public and private spheres of law thus interact. They are not totally independent of
cach other. Students have hearings in universities not because universities decided to
grant hearings out of the goodness of their institutional hearts, but in part because they
were pressured by court cases on student rights. Arbitration awards, too, as we men-
tioned, can be enforced in court. The private sphere is also influenced by the public
sphere in other ways. Most claims for damages (in automobile accidents, for example)
are settled out of court, but the parties bargain “in the shadow of the law.”'? That is, both
sides know that the legal system is alive and well in the country; that it generates rules
and doctrines about damage cases, and they or their lawyers have some idea what is likely
to happen if they go to court. These ideas enter into their bargaining and influence it,
even though the bargaining is strictly private. The relationship between this “shadow”
and the out-of-court bargaining process is, to be sure, quite complicated. Divorce law-
yers, for example, may manipulate the “shadow,” when dealing with their own naive cli-
ents, in ways that increase their own power.!* There is much that we do not know about
the way formal law interacts with private behavior.

The discussion so far has isolated four types of law. There is law that is both formal
and public (an act of Congress, for example); law that is public (or governmental) but
informal (the “real” rules about the speed limit); law that is formal but private (griev-
ance procedures); and law that is both private and informal (rules inside a family). We
can also draw a line between legitimate and illegitimate processes. Usually, a system is
not illegitimate just because it is informal or private; nor is there anything illegitimate
about the formal private systems (like the work of the Chinese Consolidated Benevolent
Association or a university hearing about alleged cheating on a test).

The informal part of the public system is a more complicated story. Some aspects of it
are illegitimate, or downright illegal. It is a basic fact about the American legal system
(and the legal systems in other modern countries) that the way the system is described,
on paper, its official form, does not tell us how it actually works in real life. Sometimes
we are perfectly willing to accept a certain shortfall between form and reality. The speed
laws can serve as our example once more: it does not trouble us, or the police, that the
“real” speed limit on Interstate 280 is not sixty-five, the official figure, but something a
bit higher. Most people also feel that rules are made to be bent a little bit, in the interest

of common sense or humanity or human weakness.
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Other situations are not so benign or so readily accepted. Some hover in a kind of
twilight zone between the legal and the illegal. Prostitution, for example, is against
the law everywhere, except for some counties in Nevada. Yet police and city officials
have often closed their eyes to the “social evil,” provided certain conditions were met.
In many cities, in the past, police would not raid a house of prostitution so long as the
house was inside an area of vice, the so-called red-light district. The police sometimes
even issued rules to regulate prostitution—even though the business, strictly speaking,
was completely illegal. In Chicago, for example, the superintendent of police in 1910
issued a whole sheaf of rules: “No house of ill-fame shall be permitted outside of certain
restricted districts, or . .. within two blocks of any school, church, hospital, or public
institution, or upon any streetcar line.” Prostitutes in Chicago were not supposed to
wear transparent dresses, and “houses of ill fame” had to have double doors, not “swing-
ing doors that permit . . . a view of the interior from the street.”

Prostitution, in other words, was half inside, half outside the law. It was officially
illegal, yet at the same time it was regulated, and by the same legal system that con-
demned it to illegality. This was not and is not a unique situation. The “real” law about
gambling, divorce, abortion, immigration, and many other subjects is quite different
from what it is supposed to be, and many aspects of social behavior, like prostitution,
are both inside and outside the law at the same time.

There are other forms of “justice” that stand completely outside legality. The justice of
underworld gangs, or of organized crime, is of this nature. Gangland justice stays hid-
den, operating only in certain dark corners of society. But our history is also full of open
outbursts of unofficial law, or “popular justice,” as it is sometimes called. Among the
most famous examples are the so-called vigilante movements.

Vigilantism goes far back in American history. There were examples even in the colonial
period—the so-called Regulators in South Carolina appeared on the scene in 1767. But the
golden age of the vigilantes was in the West, in the period after 1850. The two San Francisco
“Vigilance Committees,” both active in the 1850s, were particulatly famous in their day;
but there were many other vigilante groups, in Montana, Colorado, Nevada, Oregon, and
Texas. One scholar counted at least 326 vigilante movements, and if records were more
complete, the count would probably rise to about five hundred. The vigilantes dispensed
quick, often bloody “justice” against horse thieves, rustlers, desperadoes, and ne’er-do-wells
of one stamp or another. One estimate is that vigilantes shot or hanged some 729 men.'¢

In their day, the vigilantes were often controversial. They were criticized by defenders
of orthodox law and order. Still, many people—perhaps a majority—felt that the vigi-
lantes performed a public service; that in the raw, lawless towns of the West, there was no
real alternative to vigilante justice. The chief justice of Montana Territory—who might
be expected to stick up for law if not order—praised them in 1864 as genuine “tribunals
of the people.” They were, he felt, an absolute “necessity.”

“Popular tribunals”—private systems that rival the official system—come up (we

often hear) out of a “vacuum” of power. This usually means that there is some group
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that feels official law is too weak, or has fallen into the wrong hands. For example, the
merchants of Dodge City, Kansas, in 1872, were so concerned about lawlessness that they
hired an unofficial marshal, gave him a badge, and set him loose. In 1873, the business-
men formed a vigilance committee, which started its work by killing two men in a dance
hall and ordering five more to get out of town. The committee itself later became such a
disorderly nuisance that it had to be put down with force.””

The colorful vigilantes of the old West are no longer with us; but even today there
are neighborhood associations that call themselves vigilantes (or “neovigilantes”). These
groups patrol city streets and keep watch in their neighborhoods, because they feel
the “real” police are not doing the job. Richard Maxwell Brown mentions some exam-
ples from the 1960s: the Deacons for Defense and Justice (a black organization); the
Maccabees of Crown Heights, Brooklyn (largely Jewish); and the North Ward Citizens’
Committee of Newark, New Jersey (largely Italian).”® In 1988, the New York Times
reported that “hundreds” of neighborhood groups in New York City were joining in a
“movement of citizen activism against crack”; the movement “sometimes straddles the
line between vigilance and vigilantism.””” In 2012, George Zimmerman, an armed mem-
ber of a neighborhood watch group in Sanford, Florida, disregarded telephone instruc-
tions from the police department, and kept on pursuing a “real suspicious” figure who
turned out to be an unarmed, black teenager walking home from an errand at the store.
What happened next is controversial; what is clear is that Trayvon Martin, the young
man, ended up dead—shot and killed by Zimmerman. This tragedy captured the atten-
tion of the country for months.*

In Tombstone, Arizona—a town with its own history of rough cowboy justice—a
group of concerned citizens set up the Minuteman Project in 2005 to “assist” federal
authorities in securing the American border with Mexico. The goal of the Project was
to post a thousand volunteers along twenty-three miles of the most porous part of the
border, tracking and reporting immigrants and smugglers sneaking into the country.
While the thousand volunteers never materialized, scores, maybe hundreds of people,
many of them armed, ended up taking part in the patrols. The leader of the Project,
Chris Simcox, said in an interview, “We're doing the job President Bush refuses to do.”
While both Bush and Mexican President Vicente Fox condemned these private patrols,
the group may have had an impact: soon after its formation, the U.S. Department of
Homeland Security added over five hundred Border Patrol agents and doubled air sup-
port along the Arizona border.”!

In the old West, the vigilantes explained and justified themselves in various ways.
The job of justification was easiest where people felt “the law” itself was corrupt: where
the sheriff, for example, was part of a gang of horse thieves. Other vigilantes—and
vigilante-like movements—were concerned primarily with enforcement of the tradi-
tional moral code. The so-called White Cap movement started in southern Indiana
in 1887; it spread from there to Ohio, New York, and other states as far off as Texas.

This was a “movement of violent moral regulation by local masked bands.” The White
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Caps usually punished their victims by whipping; their targets were “wife beaters,
drunkards, poor providers, immoral couples and individuals, lazy and shiftless men,
and petty neighborhood thieves.”** Most of these offenses were not crimes at all, or if
they were, the law punished them quite weakly. Throughout the nineteenth century
there were outbursts of rioting directed against immorality: in Detroit, for example,
between 1855 and 1859, “one bordello after another felt the fury of an angry mob.”
Seventeen brothels were damaged or destroyed.” Similar incidents took place in
other cities as well.

Even today, private attempts to enforce moral codes crop up now and then, though
they rarely involve the violence associated with those of the nineteenth century. Self-
appointed “modesty squads,” for example, patrol the ultra-Orthodox portions of
Brooklyn and similar locations, to safeguard their communities from morally corrupt-
ing influences. A member of a neighborhood committee contacted a Brooklyn shop-
keeper and asked her to remove the mannequins in her store window, which displayed
women’s clothing, because they “might inadvertently arouse passing men and boys.”
Afraid she might lose business if she ignored the request, she complied. In another, more
startling case, masked men belonging to a modesty squad broke into a girl’s bedroom in
the Hasidic village of Kiryas Joel, New York, to take her cell phone (mobile devices and
computer equipment are thought to be inappropriate for children). One Hasidic jour-
nalist remarked that “quite a few men” consider themselves God’s police.?*

“Popular justice,” then, has taken many forms. At one end of the scale, groups like
the modesty squads operate in the shadows, enforcing dictates through forms of social
and economic pressure. Some of the old West vigilante groups were brazenly open, and
may have even used self-appointed judges and juries, who, in some ways, imitated regu-
lar legal processes, even to the extent of holding “trials.” And at the other end of the
scale, popular justice could degenerate into blind fury, rioting, lynch law. Some of the
most sinister episodes came about where communities (or parts of communities) felt
they could not trust “the law” because it was too squeamish, or (from their standpoint)
too much committed to rules and procedures.

The notorious Ku Klux Klan arose in the South, after the Civil War; federal troops
occupied the southern states, and state governments could not or would not allow whites
to terrorize black people openly. The Klan took over the job. In the 1870s, when the
federal troops left, white supremacy rose to power in most of the southern states. These
governments developed other ways to keep black people “in their place,” and the Klan
went mostly out of business. Some states used legal devices to enforce white supremacy.
For example, poll taxes and literacy tests kept blacks from voting. Other methods, how-
ever, were savage and violent, even more than the Klan had been. “Lynch law” broke out
in the 1890s. Hundreds of blacks in the South were hanged for breaking the Southern
“code”—dragged from prison cells or from their homes and killed by jeering mobs.

The Klan cropped up again in the 1920s, and still a third outburst followed in the
wake of Brown v. Board of Education (1954); the Supreme Court ordered schools to
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desegregate; and there was massive resistance in the South. This time, however, there
was no federal retreat, and the Klan today is a much weaker group, on the fringes of
society. Not that Klan-like behavior has completely faded away. There were sporadic
outbreaks of white vigilantism in the chaotic aftermath of Hurricane Katrina in 200s.
One criminologist, John Penny, explained that the storm produced an environment
that “brought out what was dormant in people here—the anger and the contempt they
felt against African-Americans in the community.” As broken levees left much of New
Orleans—particularly the black arcas of town—under water, armed white militias cut
off some of the escape routes. Roland Bourgeoise Jr., later indicted on charges related to
the shooting of three black men trying to leave New Orleans, reportedly told a neighbor
that “anything coming up this street darker than a brown paper bag is getting shot.”®

The main line of vigilante history was less bloody and less one-sided than its bastard
brother, lynch law. The leaders of the Western vigilante groups were by no means thugs.
Indeed, they were often solid citizens. It was the business community that organized
vigilantes in Dodge City. Vigilante leaders themselves were, or became, bank presidents,
political figures in some cases, even U.S. senators. Few people today would defend lynch
law, but there is a certain yearning for the simplicity and swiftness of “popular justice.”
There are situations of frustration and rage, mostly over street crime, which lead people
to feel that do-it-yourself law and order is justified. There is a good deal of public sym-
pathy for a parent who kills a child-abuser, and there was also a good deal of support
for Bernhard Goetz, the “subway vigilante.” Goetz shot four black teenagers—one of
whom was paralyzed for life—who Goertz thought were threatening him as he rode
on the New York subway. Goetz was never convicted of any crime worse than a gun
offense,? although his most seriously injured victim won a huge jury award in a civil case
in 1996.” Many popular books and movies glorify the man who “takes the law into his
own hands.” The phrase is worth thinking about. It asserts—as the vigilantes did—that
the private avenger comes not to deny the law but to fulfill it. Whether or not this is the
result, or ever was, is another question.

Yet in the long run the key trend in criminal justice has been moving in the opposite
direction: away from popular justice—away from the layman and toward the profes-
sional lawman. In the eighteenth century, there was no organized police force, certainly
no FBI, no detectives, no fingerprints, no DNA, no forensic science. The role and power
of the jury (a band of twelve laymen) was as great as it is today, and perhaps greater. The
power of the public—of the “mob”—was a fact of life. The word “mob” has a lawless
sound, but there was often a fine line between mob action and public action that was
legal, if not downright praiseworthy. The community in general had the right to rise
up and catch thieves when the hue and cry was sounded. A magistrate could form a
“posse”—that is, a group of able-bodied men, private citizens—to help out the sher-
iff.?® This system survived into the American West; the sheriff’s posse is familiar to
every fan of western movies. The West, of course, is where the vigilantes flourished. By

the late nineteenth century, Eastern cities all had police forces; law enforcement was
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professional or, in any event, full-time; paid police and detectives were supposed to be
in charge.

Sometimes there are whole governments that technically speaking have no legal basis
and are, from a certain standpoint, illegal. History or war is often the ultimate judge.
When Ulysses Grant crushed the armies of the South, he swept away the government
and legal system of the Confederacy. Other “governments” have sprung up, sometimes
in remote areas, where a vacuum in power and law is perceived. This happened, for
example, among the Mormons in Utah, before territorial government was organized.
From the standpoint of the United States, there was no law in effect in Utah. But in
fact, the Mormon Church exercised tight and effective control over this new commun-
ity. The “government” in Utah was no different from a legitimate government, in any
practical way.

Other examples of mini-governments that are not “official” come closer to the line
between legitimacy and illegitimacy. On the American frontier, settlers often formed
“claim clubs” to protect their interests in their land against “claim jumpers” (and against
cach other). In other parts of the country, groups of miners drew up their own codes of
“customs.” The claim clubs were thought to be necessary because, strictly speaking, the
settlers were often squatters on public lands, without, in fact, any legally enforceable
claims. Acts of Congress starting in 1796 provided for the ordetly sale of public lands.
First the land had to be surveyed; when this was done, the president could announce that
the land was ready for sale. Government land offices would auction off the tracts of land.
Before the date of the auction, nobody but the government owned the land, and nobody
was supposed to scttle on it.

This was “the law,” but it was flagrantly disobeyed. Thousands of people crowded onto
the public domain. They built houses and farms long before the land was officially open
for sale. As far as the settlers were concerned, they had a perfect right to the land, which
they had earned by their time and their sweat. But legally speaking, they lived in a vac-
uum. For this reason, they banded together, drew up constitutions and codes to govern
their rights, and formed little governments of their own. Their methods were not always
sweet and gentle, and their treatment of outsiders was sometimes harsh. The squatter
organizations were yet another example of makeshift law, springing up in the cracks and

crevices of the larger society.”’

THE BIRTH OF FORMAL LAW

No legal system in a developed country can be purely formal or informal. It is invariably
a mixture of both. Official government law is generally (though not always) formal: pat-
terned, structured, leaning on the written word and on regular institutions and pro-
cesses. Nonstate law is usually much less formal, but both the official and the unofficial
codes are mixtures of the two. Why is it that some parts of a system of order are highly

formal, some parts much less so, and some completely loose and formless?
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We can start with a point that may be obvious: historically speaking, the informal
comes first. The simplest socicties, which probably resemble older human societies more
than the world of New York or Tokyo, have highly informal legal systems. Formality
seems to take over when an informal system no longer works, for one reason or another.
In small societies—socicties in which most relationships are face to face—a formal legal
system may not be needed at all. Not many people break the rules. Custom is king.
Public opinion—what friends, kinfolk, neighbors think—is a powerful force, a pow-
erful pressure. People do what social norms say they should do, not because they are
angels but because kinfolk and neighbors can inflict such terrible “punishment.” In fact,
these societies may even dispense with any organized method for applying public force
to somebody who breaks the rules. Many simple societies, in other words, do not have
courts, judges, or police. They make do without them.

An extreme case was the community on Tristan da Cunha, a lonely, isolated, barren
spot of land in the middle of the South Atlantic Occan. A few hundred people lived
there, growing potatoes and catching fish. A team of scholars visited the island in the
1930s to study animals, birds—and social life. The social scientists on the team were
amazed to sec how law-abiding the people were—if we can apply the term “law-abiding”
to people living in a place where there is nothing that even looks like law as we know
it. As far as anybody could tell or remember, no serious crime—murder, rape, or the
like—was ever committed on the island. There were none of the trappings of criminal
justice—no police, courts, judges, or jails. Nobody needed them.

What made the people of this island such models of good behavior? One idea leaps
immediately to mind: the islanders had no choice. They were trapped on their island,
with no hope of escape; they were absolutely dependent on each other for social life and
support. Life on Tristan da Cunha was totally “transparent” everyone on the island was
exposed, inexorably, to the “Argus-cyed vigilance of the community.” Under circum-
stances like these, informal norms are just too powerful to be disobeyed.*

Of course, in a broad sense, there was law on the island, and lots of it. There were
norms of behavior, and people followed them; these norms were enforced by real
sanctions. Prisons, fines, whippings, and the gallows are not the only ways in which
societies punish people. Teasing, shaming, and open disapproval are also forms of
punishment. They can be terribly severe, in their own way. It is because they were so
strong on Tristan da Cunha that the community never needed courts, police officers,
and jails.

There are similar forms of punishment in other small, face-to-face communities.
Some are quite familiar from our own legal history. In the American colonial period,
Massachusetts Bay and other colonies forced some offenders to sit in the stocks, where
everybody who passed by could see them. Sitting in the stocks was not physically pain-
ful, but it exposed a person to public scorn and shame. Samuel Powell, a servant who
stole a pair of breeches in Virginia (1638), was ordered to sit in the stocks “on the next

Sabbath day . . . from the beginning of morning prayer until the end of the Sermon with
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a pair of breeches about his necke.” Whipping was another common form of punish-
ment. It was painful to the body to be sure, but there was also psychic pain. Whipping
was always done in public, before the eyes of the whole community.

But we do not have to go to far-off islands or to the long ago for examples of the proc-
ess we are describing. It happens every day in our times, too. We sce it in schools, in fam-
ily life, in clubs, in small groups everywhere. The drill sergeant in the army punishes by
yelling at the clumsy recruit, exposing him to ridicule. The law school professor, in the
movie The Paper Chase, used ridicule and sarcasm to punish students who were unpre-
pared or did not understand the work. Schoolteachers and parents have a whole reper-
toire of tricks to invoke shame, guilt, and derision.

But it is also clear that the bigger, the more complex, the more “advanced” the soci-
ety, the less it can rely on informal sanctions alone. The United States is about as far as
one can get from old Tristan da Cunha, socially speaking. People in our country live in
face-to-face relationships with friends and relatives, but at the same time, all of us are in
daily contact with people who are strangers to us; we use products that strangers make
and sell; products which, in a sense, have mastery over our lives. We deal every day with
people we do not know, on the streets, in the workplace, in banks and hospitals and gov-
ernment offices. The food we eat is packaged in faraway factories; the clothes we wear
are woven in distant mills. People we never see manufacture the necessities of our lives,
using procedures we do not understand. When we ride in a plane, a train, a taxi, or a bus,
we put our lives in the hands of strangers.

These are the facts of life. They have tremendous consequences. As individuals, we
have little control over these vital strangers. We open a can of soup and eat it. How can
we be sure that the ingredients are safe and wholesome, that the soup won’t make us
sick? Wholesomeness is beyond our control, and certainly beyond our knowledge. Nor
can we rely on informal norms or public pressure to guarantee that the soup is not poi-
sonous, that it is nourishing and good. We want something stronger and more reliable
than custom, something with independent force. In short, we want law. Hence com-
plex, interdependent sociceties, like ours, develop enormous appetites for formal controls.
But these controls can only come from some kind of organized government, working
through rules of law.

As we said, face-to-face life is not gone, despite our dependence on strangers. Even in
a big, impersonal society like this one, we have families, we have friends, we have strong
personal ties to people and places. Even in this megasociety, we spend much of our lives
in tiny groups. The big society is made up of these little molecules of people. Each one
of us has some personal zone or sphere, our own island of Tristan da Cunha. Inside our
little group, informal norms still rule. But for most of us, there is this vital difference: we
can escape from the island. On Tristan da Cunha, the boat came only once a year. For
us the boat comes every day, every hour, every minute. To a large extent, we feel we have
a chance to catch the boat, a chance to change jobs, change cities, change families, if we

wish—even, in a sense, to change lives. Of course, in many ways we are all prisoners of
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the conditions of life, of traditions, prisoners too of our own characters and talents. But
compared to most people in most societies, for us many doors of escape seem open.

This means that informal norms stay powerful only when we let them—when we agree
for them to remain in full force. Of course, psychological bonds can be, and often are,
tremendously powerful. Social norms and the influence of culture are also far stronger
than most people realize. To a large extent, we live in invisible cages, unaware of uncon-
scious limitations—unaware that context and culture determine to a large extent what
we like and what we do. We feel that we are citizens of a “republic of choice,” but the real-
ity may be far, far different.? Still, in many areas of life, we do stay bound to some corner
of society that rules us without “official” sanction; but this is because, in whole or in
part, we want to, collectively—that is, people (or most of them) agree on what the norms
are, and what they should be; or at least agree about who has authority to set standards
and make up rules. The Chinese-Americans did not have to abide by the rules of their
Benevolent Association. They could escape from that island, so to speak. Increasingly
they do tend to escape—particularly the younger generation. If they stay on their island,
it is because at some level they want to, or feel compelled to for inner reasons. But when
agreement to abide by traditional norms and to submit to (informal) authority breaks
down, as happens so often in American society, then formal law will have to step in. Even
in face-to-face settings.

We can illustrate the general point by looking at the way law has entered the life of
the American schoolhouse. In the past, schools were places where children learned to
read and write, to do math, and, in addition, to obey the rules. The rules were for the
most part informal; the teacher was in charge of the classroom, the principal in charge
of the school, and the school board in charge of the district. In a few rare instances, some
parent or student challenged the way schools were run, but these exceptional incidents
ended, for the most part, in failure. Until deep into the twentieth century, nobody heard
about such things as “dress codes.” Everybody knew more or less what children were
supposed to wear, how they were supposed to be groomed, and so on. In any event, par-
ents (and children) understood that the teacher ran the classroom; on such matters the
teacher’s word, or the principal’s, was final. There were no written norms, no procedures,
no structure of appeals.

This cozy system broke down in the late 1960s. Styles of dress and behavior were
changing rapidly. Long hair for boys had become a fashion—and a symbol of rebellion.
At least, this is the way some boys regarded long hair, mustaches, and beards. Teachers
and principals, in general, felt the same way: long hair was a symbol of rebellion,
and they did not like either the symbol or the rebellion itself. Since informal norms
were not working, the schools turned to formality—to dress codes and hair codes. In
one high school in Williams Bay, Wisconsin, for example, hair had to be “worn so it
does not hang below the collar line in the back, over the cars on the side and must be

above the eyebrows.” In this school, beards, mustaches, and “long sideburns” were also

forbidden.??
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Many other schools had similar rules. But the students did not necessarily give in. In
any number of school districts, high school boys refused to cut their hair and were dis-
ciplined, sent home, even expelled from school. Consensus about the norms had broken
down; along with consensus about authority itself. Most parents and students accepted
the rules, but an important minority of parents and students did not. In a few aggra-
vated instances, parents and students felt deeply enough about the hairstyle issue to go
to court, and schools like the Williams Bay high school found themselves, perhaps to
their surprise, forced to defend dress and hair codes in front of a federal judge. In the
tederal courts, there were no less than eighty-seven reported cases on hair length alone.
The schools faced a dilemma. Agreement was unraveling, and the result was controversy,
unpleasantness, disruption.

One way out was to submit; another was the path of formality. The dress codes them-
selves had been a step in this latter direction. Parents and students would at least know
what was expected of them. Schools also developed formal procedures for dealing with
disputes about student rights. A whole new field of law developed. Nobody in the nine-
teenth century had ever heard of “student rights” as a category of litigation, or as a
problem for the law and for society. The new procedures spread to other institutions—
universities, for example, as we have seen. The general pattern of development was much
the same. Once upon a time the professor’s word was law in the college classroom. By
the 1970s, this was no longer quite so absolute. Now /zw was law. In many universities
and colleges, a student had some right to challenge the professor, even with regard to the
professor’s most personal, most sacrosanct act: the grade given out in the course. Not
that many students ever took up this opportunity. But the chance and the procedures
were there, if anybody chose to use them. The “legalization” of university life, as we have
already seen, later extended to such issues as sexual harassment and student misconduct
in general—affairs that were once dealt with summarily or not at all.

We can draw a rather obvious principle out of this story: informal norms break down
in a situation of conflict. Indeed, this proposition is almost tautological, almost like say-
ing A equals A. In a conflict situation, any society (or subsociety) is likely to give up on
informal norms—they simply don’t work—and turn to a more complicated, more for-
mal system of handling what seems to be the problem. New procedures will spring up.
More law will be generated, and law will turn its heavy guns toward higher formality.
The innocent days of consensus are over. The teacher in the one-room schoolhouse, rul-
ing the roost, is a ghost out of the past. She has been replaced by professionals, by a mas-
sive school burcaucracy, by a dense thicket of regulations and procedures. To a degree,
this was inevitable. Sheer size of the system made it so; you can’t run a giant retailing
operation, Walmart, for example, with the same techniques as a mom-and-pop store.
Big-city school systems are also far more heterogencous than they once were—a babel of
tongues, a rainbow of races.

These last points give us at least a preliminary solution to a puzzle that runs through

this book: Why is there so much “law” in this county, so much “procedure,” so much
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“due process,” so much “legalization”? Society, like nature, hates a vacuum; and the
breakdown of consensus—the decay of authority—creates a kind of vacuum, in this big,
sprawling, diverse, and open society. Into this vacuum, law (in its formal sense) moves
in. Here too is a clue to another puzzle: whether the trends we see will continue in the
future, slow down and vanish, or get faster and stronger. Obviously, we have no crystal
ball, but at least we have an idea about what to look for in daily life, what barometers to

watch, what gauges to read.
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The Background of American Law

THIS BOOK IS about American law today. But legal systems have a past, a history, a
tradition. To understand American law as it is, it is helpful to know where it came from
and how it grew to its present shape. This chapter briefly sketches the historical back-

ground of our law.!

BEGINNINGS: THE COLONIAL PERIOD

The territory that is now the United States was first settled by English-speaking people
in the carly seventeenth century. Their settlements were scattered along the eastern coast
of the country. The Puritans sank their roots into the soil of New England; the Quakers
settled in Pennsylvania; English Catholics colonized Maryland. There were also ecarly
settlements in what is now Virginia and the Carolinas.

The English were, of course, not alone in the race to plant colonies in the New World.
The Spanish and Portuguese dominated what is now Latin America and many of the
Caribbean islands. The Spanish flag once flew over Florida. Spain also claimed vast
tracts of land in the far western deserts and along the western coast. The Dutch settled
in New York, only to be pushed out by the British before 1700. The Dutch language and
some bits and pieces of Dutch law lingered on in New York for a while before dying out.

A few traces of Dutch law perhaps spread beyond the borders of New York. The office
of district attorney may have originated in the Dutch-speaking areas. The matter is in

some dispute. But no one disputes the survival of rather big chunks of Spanish law, and
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of civil law generally, among the states carved out of land that was once under Spanish
rule. Another survivor, too, must be mentioned: the indigenous law of the native tribes.
The people who were here before Columbus had their own systems of law. The interac-
tion between these systems and the law of the conquering settlers has been complex, but
among many of the larger groups—the Navajos, for example—tribal law and custom
still play a significant role, and there are functioning tribal courts.

Nonetheless, it is true that the main body of American law derives from a single
source, the law of England, if it derives from any outside source at all. No other legal
system really had a chance to establish itself; just as no language other than English ever
really had a chance to set down roots. The common-law system—its habits, its traditions,
its ways of thinking—crossed the Atlantic and took hold in this country.

Books on legal history often talk about “the” colonial period; but this can be some-
what misleading. After all, more than 150 years went by between the landing of settlers
on Plymouth Rock and the outbreak of the Revolution. This is as long a stretch as the
span of time between 1865 and 2015—an interval full of tremendous social change. The
colonial period was not quite so turbulent and fast-moving, but it was crowded with
events and developments, and it was structurally quite complex. For one thing, there
were many different colonies—colonies whose identities were as distinct as those of New
Hampshire and Georgia. The settlements were strung out like beads along the narrow
coastline. Communication among them was poor. Communication with the mother
country was even poorer; the immense, trackless, turbulent ocean separated the colonies
from England.

This was a fact of vital importance. In theory, the British were in full control of the
colonies, and the colonists were subjects of the king. In fact, the London government
had only a feeble hold over these far-off children. The British were too far away to be
effective tyrants, even when they wanted to be. Also (at least in the beginning) they had
no consistent policy of empire, no idea how to govern distant colonies. For much of their
history, then, the colonies (or most of them) were virtually independent.

The colonies can be divided into three groups. The northern colonies—Massachusetts,
New Hampshire, Connecticut—were, in terms of English law, the most deviant. The
middle group of colonies—New York, New Jersey, Pennsylvania, Delaware—stood half-
way between north and south, legally as well as geographically. The southern colonies
were the most conservative, in law and legal culture; they stuck more closely to English
models.

These differences among colonies were not, of course, accidental. Puritan New
England and Quaker Pennsylvania struck out on new paths, deliberately, in ways that
Virginia and the Carolinas did not. Climate and land conditions were also influential.
In the South, mild winters allowed a different kind of agriculture, organized on the
plantation system. This made Southern society structurally somewhat closer to British
society; like Britain, the southern colonies were ruled by a landed gentry. Black slav-

ery was another striking aspect of Southern life. The first Africans arrived in Virginia
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and other southern colonies before the middle of the seventeenth century. It is not clear
when slavery crystallized as a /ega/ status in Virginia and other colonies, but by 1700 a
developed law of black slavery was in place. And by the time of the Revolution, slaves
made up as much as 40 percent of Virginia’s population.

There were virtually no blacks in England, and there was no such thing as slavery
under English law. The law of slavery was an American invention, stitched together out
of various sources, powerfully influenced by strong feelings of race, and mixed together
with the labor customs of the West Indies and the southern colonies.? Slaves were slaves
for life, and the children of slave mothers were slaves from birth. There was slavery in
the northern colonies, too; in New York, slaves made up over 10 percent of the popu-
lation. There were slaves even in Massachusetts and New Hampshire. But slavery never
dominated the labor system of the North, as it did that of the South. New York slaves,
for example, mostly “worked not in gangs but as domestic servants.”

In the colonies there were also thousands of “indentured servants.” Indentured ser-
vitude was a kind of temporary slavery. Indentures were written documents—contracts
of labor, in a way—that spelled out the terms and conditions of work. An indentured
servant signed on to serve his master for some definite period: five to seven years was
common. The servant earned no salary. During the term, the master had the right to sell
the servant—or, to be more precise, to sell the right to the servant’s labor for whatever
was left of the term. The servant could not control this process; nor could the servant
quit the job. Runaway servants were hunted down just like slaves. But when the period
of indenture was up, the servant, unlike a slave, became completely free. Under custom
and law, the servant was not supposed to leave the master’s service empty-handed; he had
the right to “freedom dues.” In early Maryland, for example, these consisted of clothes,
a hat, an ax, a hoe, three barrels of corn, and (until 1663) fifty acres of land. Later, food,
clothing, and money were more typical dues (“Corne, Cloaths and Tolls”).4

A good deal of research has been done on colonial legal systems. Much of it has con-
cerned the northern colonies, especially Massachusetts. In truth, the legal system of
Massachusetts Bay (as the colony was called) is uncommonly interesting, It deviated tre-
mendously from English law, or at least from English law as practiced in the royal courts
in London. Massachusetts law, in fact, looks so different from English law that at one
point scholars argued among themselves whether it ought to be considered part of the
common-law family at all.

By now, this idea seems a bit foolish. Despite some strange habits and language, the
law of the colony was firmly rooted in English law and English practice. Some of its
peculiarities disappear when we remember that the early colonists were not lawyers and
were not members of the English landed gentry. The law they first brought with them
was not the law of the great royal courts, which had little to do with the mass of the pop-
ulation; rather it was local law—the customs of their communities.> We might call this
clement “remembered folk law.” Naturally, it was different from the strict, official law of

the London courts. Nonetheless, the key elements of this law were English, and so was
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its vocabulary. How could it be otherwise? This was the only law that the settlers knew.
Their law, in other words, was a kind of Creole or pidgin form of the common law.

The details of colonial law are complicated and confusing, but its essential nature is
easy to grasp. Imagine a group of American college students shipwrecked and marooned
on a desert island, forced to build a new socicety. They will organize some crude sort of
government, and they will create something that can be called a legal system. It will be
very different from the one they left behind. For one thing, most of the old legal system
will be irrelevant. Traffic laws, for example, will not be needed where there is no traffic.
On the other hand, the “colonists” will have to make up many new laws—rules about
posting sentries on a hill to try to signal passing ships, rules about how to divide fish and
clams caught in local waters, and so on. People on the island will reproduce those parts of
American law that they remember and that fit their new life and their new community.
Ideology will also play a role. It will make a good deal of difference to know who the stu-
dents were—whether it was a shipload of Young Libertarians that landed on the island,
or a shipload of Young Socialists; what part of the country the students came from; what
their religion was.

Colonial law was somethinglike a legal system built up by shipwrecked, stranded peo-
ple. It, too, consisted of three elements: remembered folk law, new law created because
of the brute needs of life in the new country, and legal elements shaped by the settlers’
ideologies (Puritans in Massachusetts, for example; or Quakers in Pennsylvania). If we
look at the Laws and Liberties of Massachusetts, one of the earliest colonial law books
(1648), we find dozens of examples of all three elements. We find, to begin with, all sorts
of references to juries and judges, to wills and other legal documents, to a system of pri-
vate property—all of these brought over from England as part of the baggage of custom
and memory and taken almost for granted.

On the other hand, life in a raging wilderness demanded arrangements far different
from those of Stuart England. There were rules, for example, against selling or giving “to
any Indian ... any...gun, orany gun-powder shot orlead . . . or any militarie weapons
or armour”—a rule that of course had no counterpart in England. Ideology mattered,
too: this was a community dominated by stern men of religion. There were rules against
Jesuits, Anabaptists, witches (“any man or woman . . . that . . . hath or consulteth with a
familiar spirit” was to be severely punished). There were also laws against heretics (those
that “go about to subvert and destroy the Christian Faith and Religion, by broaching or
mainteining any damnable heresic”). Blasphemy was a crime. There was certainly noth-
ing remotely like the modern idea of separation of church and state.

Massachusetts law, inevitably, was simpler than the general law of England. It was
stripped bare of old technicalities, for the most part; it was streamlined and altered so
as to make it casier to handle. English law in the seventeenth century was a trackless
labyrinth of technicality. It had grown slowly over the years, and this slow evolution
allowed it to take the form of a dense texture of irrational, overlapping segments—a

crazy patchwork that worked tolerably well in practice, but had become so complex that
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only a handful of lawyers even pretended to understand it completely. Even had the set-
tlers wanted to, they had no way to duplicate this kind of system exactly. A colony is
always, in a sense, a fresh start.

In form and substance, then, Massachusetts and other colonies struck out on their
own. To take one example, the king’s law in England called for primogeniture. That
is, if a landowner died without making out a will, all of his land went to his eldest son.
Massachusetts, from the word go, discarded this rule. All children shared in the inher-
itance, though the eldest son got a double share. Most of the other northern colonies
(Rhode Island and New York were exceptions) simply abandoned primogeniture, and
quite early. It lasted much longer in the southern colonies: in Georgia it was abolished
in 1777, in North Carolina in 1784, in Virginia in 178s. It is hard to resist the idea that
differences in the social structure of the colonies had a good deal to do with the fate
of primogeniture. Only in the South were there large estates or plantations. In New
England, topography and soil militated against plantation agriculture; instead, there
were small farms and compact settlements, and also an abundance of land. These facts
favored dividing the land among all the children.

The court system in England was as complicated as the rest of the law, if not more
so. Lord Coke, who described the court system as of the seventeenth century, needed a
whole volume just to list and explain the dozens of separate courts—royal, local, custom-
ary, and special courts in mind-numbing numbers—a maze of jurisdictions that litigants
(and their lawyers) somehow had to navigate. This system was bad enough in England;
it would have been totally ludicrous in the small, poor, struggling settlements along the
American coastline. Massachusetts set up a clean, simple structure of courts; so did the
other colonies. Court structures tended to be similar, though never identical, in the var-
ious groups of colonies. But there were also striking differences. In England, the courts
of equity—which lacked a jury, and which administered a body of rules quite differ-
ent from the ordinary courts—had grown up alongside the “common law” courts. The
two systems complemented each other, so that one could not understand English law
without in a way adding the two systems together. Massachusetts, however, never devel-
oped separate courts of equity; this prominent (if baflling) feature of English law was
absent from the colony. South Carolina, on the other hand, had well-developed courts
of this type.

In the eighteenth century, legal systems, both North and South, seemed to converge
somewhat with English law; that is, they began to look more like their English mod-
cls. This took place naturally and, for the most part, automatically. To a limited extent,
this was because the British forced themselves on their colonies: they came to realize,
with a bit of surprise, that they were in charge of an empire and that they might as well
run it accordingly. As we all know, these attempts ended in disaster. The British began
too late, in a sense. The colonists were used to running their own affairs; and when the
English imposed new taxes, set up new courts, and in general behaved as imperialists,

they touched off a revolution. As a result, they lost the crown jewel of their empire.
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But pressure to conform to English models also came from more natural sources.
First of all, whatever their political differences, the colonies had close commercial ties
with the mother country. In the middle of the eighteenth century, America was a more
sophisticated place than it had been a century before. The population was larger, cities
had grown up, and legal institutions and doctrines developed that had been beside the
point in the days of little villages along the coast, barely hanging on, isolated, and preoc-
cupied with their own survival. The changeover was particularly marked in commercial
law: the merchants, whose ships sailed to England, Jamaica, and ports all over the world,
were eager users of up-to-date mercantile law as it was practiced in England and the rest
of the European world.

There were also strong cultural ties with England. Lawyers who practiced in the col-
onies were Englishmen; some had actually gotten their training in England. The legal
materials they used were English. Aside from collections of local statutes, the colonies
published no native law books to speak of: all the treatises were English; all the pub-
lished case reports were English. Anybody who wanted to learn about law had to read
English books, and these books, of course, told about the English way of law, not the
American.’

In 1756, William Blackstone’s Commentaries on the Laws of England first saw the light
of day in England. It became a bestseller there, but it was an even greater success on this
side of the ocean. Blackstone had a clear, concise style. He wrote his book for English
gentlemen—IJaymen who wanted to know something about their law. American laymen
and lawyers alike seized eagerly on the book, because it was a handy key to the law of
the mother country. An American edition was published in Philadelphia in 1771-72.
Blackstone would probably have been less of a legal bestseller on this side of the Atlantic
if there had been a book that was even roughly equivalent, explaining the law in distinc-
tively American terms. No such book ever appeared, or was even thinkable, until the
nineteenth century.

The colonial period has been dwelt on in some detail here, first, because it is interest-
ing in itself, and second, because we can use it to explore one of the major questions of
this book: How do social conditions mold and determine the legal system of a society
or community? If we could adequately answer this question, we would understand our

legal system today, and we would also have the key to understanding the legal past.

A FREE NATION: AMERICAN LAW AFTER 1776

In 1776, war broke out and the fragile ties between England and its colonies snapped.
The war for independence was successful, and independence was achieved. But the colo-
nies faced a problem: finding the right way to glue themselves together once the old con-
nection was gone. They needed to form some kind of federation—a body with a central
nervous system, so to speak—and yet, the individual colonies also wished to keep a good

deal of autonomy for themselves. After one false start (the Articles of Confederation),
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the colonies drew up a charter, the Constitution of 1787, which is still the highest law of
the land. The Constitution gave the central government much more power than it had
had under the Articles of Confederation, but the national government was still one of
limited powers, within a federal system. Each state stayed sovereign in its own sphere.
The United States (that is, the national entity) soon elected a president and went into
business. Later it built itself a capital (Washington, D.C.). The national government ran
the capital, foreign relations, the army and navy, and the post office. The states continued
to run most other public affairs.

The new government faced one early and fundamental question: What should be
done with the western lands? The United States owned a huge tract of wilderness. The
public domain consisted of hundreds of miles of forest and prairie, stretching all the way
to the Mississippi River and including what are now the Midwestern and border states,
down through Alabama and Mississippi. The individual colonies, especially Virginia,
had claims to most of this land, but these claims were ceded to the federal government
between 1781 and 1802.8

It was still the case in the 1790s that most of the population lived in settlements
strung along the eastern coast. The western lands were in the hands of native peoples,
except for a few trappers and small, scattered settlements. Many Americans looked on
these areas as lands of the future—lands that would fill up with settlers someday. The
basic policy decisions were embodied in the famous Northwest Ordinance (1787). The
United States, itself recently part of an empire, decided not to run its lands as a colo-
nial power would. The dependent lands were its children, and like children, they would
someday be adults. “Territories” would be carved out of the wilderness. When the pop-
ulation of a territory reached the right size (“five thousand free male inhabitants, of
full age”), the territory could elect a “general assembly” to help the appointed governor
run the territorial government. And when the population reached “sixty thousand free
inhabitants,” Congress could admit the territory as a new state, “on an equal footing
with the original States, in all respects whatever.”

And so it was. The union of states ultimately grew to fifty. In almost every case,
the new state passed through a period of territorial government—its childhood, so to
speak—Dbefore emerging into statechood. In only a few instances—Texas, for example,
which began as an independent country—did the states avoid this period of pupilage.
And it was not for a full century that the United States came to acquire lands that it
did 7ot organize on a territorial basis. The booty wrenched away from Spain after the
Spanish-American War (1898) included Puerto Rico and the Philippines. These were
the first important instances in which the Constitution did not “follow the flag” and in
which the United States held colonies in the true imperial sense. It is no coincidence that
these were places where most of the people were not white—a factor that also slowed
down Hawaii’s bid for statehood.

The law of the United States also spread cast to west, but not by conquest so much

as by natural infection from the original states. New states borrowed heavily from the
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law of older states. After all, settlers always came from somewhere, and, except for the
immigrants from abroad, that somewhere was the older states. Very often we can explain
peculiarities in the law of a new state simply by looking to see where its settlers hailed
from. In the old Northwest, the new American arrivals swamped the handful of trappers
and villagers who lived in Illinois and elsewhere, who spoke French, and who carried on
their lives in accordance with French legal customs. The old Northwest Territory bor-
rowed pieces and chunks out of the statute books of Pennsylvania, Virginia, and other
states. As the population of the Northwest grew, new states were admitted to the Union
from the Northwest Territory, starting with Ohio shortly after 1800. When fresh terri-
tories were organized—Indiana, Illinois, Wisconsin—the old Northwest Territory split
like an amoeba, and its legal system divided like the rest of it.

Everywhere, the wave of American settlers was strong enough to crowd out whatever
body of settlers lived under different languages and law. The native tribes were dealt with
ruthlessly, and their tribal customs followed them into exile or death. Only in Louisiana
was the settled “foreign” population big enough to make a difference. In Louisiana,
Spanish and French traditions were too firmly entrenched to give way without a strug-
gle, and the common law never in fact succeeded in totally overthrowing the old legal
system. It was a decisive step when Louisiana adopted its Digest of 1808, modeled after
France’s Napoleonic Code. Scholars still quarrel over whether French or Spanish law
provided more raw material for the Digest. In any event, both of these systems were alien
to the common law; they were civil law to the bone”

English did, in time, overwhelm the French language in Louisiana, except in remote
bayous; but the French legal tradition had more staying power. In theory at least,
Louisiana to this day does not belong to the common-law family, but rather to the civil-
law tradition. In some ways, indeed, its law sticks out like a sore thumb. The state is
rather proud of its codes and its peculiarities of law and procedure. Whether by now the
living law of Louisiana is all that different from the living law of other states is a more
difficult question. Louisiana enjoys (or suffers) the same federal tax law as other states,
and the same federal regulations. It is protected by the same Bill of Rights. Its lawyers
speak English, and the legal culture is open on all sides to massive influence from its
forty-nine siblings.

Spanish or Mexican tradition strongly colored the law of California, Texas, New
Mexico, and other western states carved out of Mexican territory after the brief war of
1848. The civil law was never strong enough to survive as a system in these states, but
big chunks were left behind. One famous example is the so-called community-property
system (totally unknown to New York or lowa, which are separate property states). In a
community-property state, whatever a husband earns when he is married, and whatever
property he acquires, will automatically belong half to him and half to his wife, as a gen-
eral rule; the same is true the other way around. In other words, in these states a married
couple is, generally speaking, treated as a unit—a “community”—unless the couple spe-

cifically makes some other arrangement. To be sure, in the bad old days, the unit was not
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a community of equals. The husband ran the show: he had the exclusive right to manage
and control the community property.

We must be careful not to make too much of survivals—old anomalies, pieces of law
left over from dead or submerged traditions. Social, geographic, and economic conditions
were always much stronger influences on law in these western states than the traditions
that predated American settlement. Community property did not survive in California
because of nostalgia or historical accident. It has lived on to this day because it has been
able to compete with the common law and win a place for itself: it carried on despite, not
because of, its Mexican roots. Indeed, in contemporary society, the community-property
system seems to fit family life better than the common-law system, and it has tended to
expand its domain over time.

A striking example of law generated by local conditions was the law of slavery—an
enormous body of rules, statutes, and doctrines built up primarily in the southern
states. Black slavery had existed in the North as well, during the colonial period,
as we pointed out, but the northern states abolished slavery after the Revolution.
The Vermont Constitution of 1777 began the trend; by 1800 the other states in the
North had cither gotten rid of slavery completely or had “provided for its gradual
extinction.”'® From this point on, the line was sharply drawn: there were slave states
in the South and “free” states in the North. A state was either one or the other, not
both or in-between. The law of slavery was thus confined to the southern and border
states.!!

Slavery was one of the issues that ultimately poisoned relations between North and
South to the point where the country fought what was then the bloodiest war in human
history (1860-65). The war was fought to “preserve the Union,” as far as the North was
concerned, but the question of slavery was at the emotional heart of the conflict. Slavery
was also at the core of the Southern social system. Slaves were capital assets of enormous
value to their owners. In the days before farm machines, black bodies were the motor
force that made plantations productive. Slaves cleaned Southern (white) houses, raised
Southern babies, worked in Southern factories. In many parts of the South, most of the
population was black and enslaved: a white layer of rulers sat on top of a mass of subor-
dinated blacks.

Slavery was a vital cog in the machinery of Southern society; naturally, then, it was a
vital aspect of Southern law. Each slave state had an elaborate code of laws to govern slav-
ery and slaves. The master had almost complete control over the lives of the slaves. The
slave was a piece of property. He had to obey his master; and, indeed, it was an offense
for a slave to be “insolent” to a “free white person.” Slaves could not legally marry. They
could not own property. They could not come and go as they pleased: a slave was not to
“go from off the plantation . .. without a certificate of leave in writing from his mas-
ter.” These provisions come from the North Carolina code of 1854; they are typical of
the codes of slave states in general. Slaves had certain rights, at least officially; but these

rights were hard to enforce, and were mostly on paper.
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Even a freed slave was shackled with many disabilities. The slave code was also a race
code. No black man, slave or free, had the right to vote or hold office in the South—or in
most northern states, for that matter. If a slave owner set a slave free in North Carolina,
as in many other southern states, the freedman had ninety days to get out of the state.
An ex-slave who stayed on without permission (it was sometimes granted) was liable to
be arrested and sold into slavery once more.

Southern slave law had to concern itself with the massive fact that slaves were pieces
of property. Black people were bought and sold on the open market, mortgaged by slave
owners who were in debt, leased out by slave owners who had “extra” slaves, left as lega-
cies in the wills of dying slave owners, seized by a slave owner’s creditors when the owner
could not pay his bills."? States from Maryland to Arkansas to Florida built up an elab-
orate structure of rules and cases—all of it now extinct—to cope with the details of
slave property and the affairs of men and women who owned, bought, sold, or dealt in
human flesh.

In one case, for example, decided in Georgia in 1853, a man named Latimer owned
a slave whose services he did not need. He auctioned off the right to use the slave for a
year. A certain Dr. Thompson, who ran a hotel in Atlanta, was the winning bidder; he
paid $91 to get the slave for a year, and put him to work as a waiter in his hotel. One of
the guests came down with smallpox; the slave was ordered to take care of the guest, and
the slave came down with smallpox himself. A doctor was called in; he treated the slave
and presented a bill, as doctors tend to do. But who was liable for the doctor’s bill? Was it
the original owner, because it was is slave? Or was it Dr. Thompson, who had acquired
ayear’s worth of labor, to use in his hotel? Who should bear the risk and costs of illness?
In the end, the Georgia Supreme Court put the burden on Dr. Thompson."?

This case was only one of many cases in which slaves figured as part of the property
system. This vast body of law was, of course, unknown in the North. The North was con-
cerned with slavery, but as a political and moral issue, and as an issue of federal relations.
There was bitter controversy, for example, over runaway slaves. Did northern states have
the duty to return them to their masters? Or to make this possible? Yes, according to the
various fugitive-slave laws; but these laws were deeply resented, and at times defied, by
the northern states.

Northern states—farm states and commercial states of the seacoast—had their own
set of legal and economic issues. These were by no means uniform. In New York at the
beginning of the nineteenth century, for example, the courts handled dozens of cases
about marine insurance. Kentucky, quite naturally, had very little of this. The states of
the old Northwest were much more concerned with public-land law than was Rhode
Island. And so it went.

These differences are still very important. Some states are crowded and industrial.
(New Jersey is almost as densely packed with people as the Netherlands.) Farmers,
growers, or miners dominate the politics of other states. In the dry western states, the

population is light; grazing rights on public land or restrictions on strip mining or on



The Background of American Law 45

the logging of old-growth timber may be major issues. Southern states still have large
black populations, memories of a lost war, and a tradition of conservatism. The Sun
Belt, however, is growing and changing fast. The older industrial states—states like
Michigan—are struggling to adapt to a world in which the global economy threat-
ens their industrial base. One state, Nevada, is dominated by an unusual industry,
gambling."* Another state, Hawaii, is tropical, was once a Polynesian kingdom, has
a predominantly Asian population—and a “sovereignty” movement among native
Hawaiians—and lives largely off the tourist trade. Demographically, the states vary
considerably: Cuban-Americans live, by and large, in southern Florida; California
and Texas have huge Hispanic populations; California has a growing number of
Asians; there are French Canadians in Maine; and so on. The core of the law in all
states (Louisiana is something of an exception, as we have seen) is the American ver-
sion of the English common law. But the pressure of events, the rush of social forces,
the needs and demands that come from people and places, from businesses and work-
ers, are the basic forces molding the law at any given time.

In many ways, American law is distinctly and uniquely American. This is a natural
and obvious fact. Every country has something unique about its legal system. To take a
simple, almost trivial example: by law, we celebrate independence on the Fourth of July,
and that day is a national holiday. Other countries celebrate their independence on other
days. A legal system is a mosaic of rules, processes, institutions, behaviors, and roles. No
two legal systems are exactly the same, or even close. After all, every country has a unique
place in space, its own mix of birds, animals, plants, and insects, its own range of man-
ufactured products and crops, its own political history. The experience of a society, in
every aspect, colors its system of law.

American law, then, is one of a kind. But, on the other hand, no legal system is
entirely different from all others. Our system shares many features and traits with other
common-law countries, like England or Australia. Yet the American and English sys-
tems are noticeably different—different languages, though closely related: in a way, like
German and Dutch, or Spanish and Portuguese. An American lawyer would have trou-
ble practicing law in England (assuming he was entitled to do so); he would need spe-
cial training—a crash course at the very least. Still, he could probably learn English law
pretty quickly; French law, even in translation, would take more doing. The legal differ-
ences among American states—say, between Florida and Oregon—big as they are, are of
a much lower order than the differences between two common-law countries.

It is not surprising—to go a bit further—that American law also has a lot in common
with the law of other modern developed countries. For example, it has an income tax; so
does Sweden; so does Japan. Rules about air traffic control, wiretapping, gene-splicing,
copyrights for software, and so on can be found in all advanced countries at the begin-
ning of the twenty-first century. Medieval England or France had no such rules and
problems. New technology and a global economy tend to make the legal systems of the

world “converge,” at least to a degree.”
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AMERICA: A MIDDLE-CLASS CIVILIZATION

In the eyes of many nineteenth-century visitors, America was an amazing place. Some
of its characteristics, which we take for granted, struck outsiders as remarkable in the
extreme. Compared to European countries, America seemed exceedingly classless. Even
before the Revolution, there was more equality of condition in the United States than in
European countries, including England. It is important to put this “equality” into per-
spective. In America, there were rich people and poor people, of course; there was also a
large population of black slaves. Free blacks could not vote or hold office. Neither could
women. Indeed, married women could not really own property or enter into contracts.
When a woman married, her property automatically passed into her husband’s clutches.
He had total dominion and control. A married woman, legally speaking, was more or
less on a par with idiots and babies. These rules were not changed until the middle of
the nineteenth century. The pioneer law was passed in Mississippi in 1839; New York
enacted important reforms in 1848 and 1860. But bits and pieces of these old “disabili-
ties” (legal inequalities) lingered on in the law much longer.’® And women did not get the
vote until the twentieth century.

On the other hand, it was never the case that a few great families owned all of the land
in America, or even most of it. There were large landowners, to be sure, but nothing like
the vast estates of the European nobility and gentry. There were no real peasants or serfs
in this country. Especially in the North, the small family-owned farm was the norm;
tenancy (renting or sharecropping) was the exception, not the rule. Only in the South,
after the slaves were freed, was there a large body of (black) farm workers who lived more
like peons or serfs than the free farmers of Towa or Illinois."”

The wide ownership of land was no accident. It was partly a natural development,
in a country without an aristocracy, and with what seemed to be an endless supply of
good land to settle and farm. (It has to be stated bluntly, of course, that a good deal of
this “endless supply” was achieved at the expense of the native peoples, who were forced
off their land.)!® Partly, too, diffuse ownership was a matter of deliberate policy. The
national government, as we noted, came into possession of millions and millions of acres
after the Revolution. The Louisiana Purchase (1804) brought millions more. Yet no one
ever thought that this land should remain under federal ownership. On the contrary, it
was national policy (and felt to be national destiny) to sell the land to the public—to peo-
ple who would clear away boulders, cut down trees, settle on the land, and grow crops.

This was the basic spirit of public-land law. The philosophy of this body of rules, before
the Civil War, was completely unlike the goals of public-land law today. Today a strong
central theme is conservation, preservation—holding on to the land, working it or using
it (if at all) in the public interest, for the good of the population as a whole. There are,
of course, controversies over public-land policy—between conservationists, for exam-
ple, and timber, mining, and oil and gas interests. But almost nobody proposes flat-out

disposition of the public domain. Land law before the Civil War was mostly concerned
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not with keeping but with getting rid of the land—selling it or giving it away. And when
land was sold, it was sold at low prices—a dollar or two an acre, at most.

Public-land law was a maze of rules, and in practice the gap between theory and reality
was wide. There were endless scandals and corruptions at the level of local land offices.
Yet, on the whole, the policy worked. True, speculators sometimes got hold of huge tracts
of land, but even these speculators never intended to hold on to the land for long. They
were wholesalers, not land barons. Their aim was to sell out at a profit. In any case and by
whatever path, the land passed out of government hands and wound up in the hands of
smallholders—hundreds of thousands of settlers, farmers, and tradesmen. The year 1836
was probably the peak year for land sales. The federal government sold over 20 million
acres of land and took in about $25 million. Between 1820 and 1842, some 74 million
acres were sold—about as much land as there is in Michigan and Wisconsin combined."”

At the same time, the government gave away millions of acres. Some of this land went
to state governments; they in turn sold the land, using the money for schools, roads,
railways, and so on. In the Revolutionary period, soldiers were given, as part of their pay,
pieces of paper that entitled them to bits of the public domain—one hundred acres for a
private, five hundred for a colonel. Many of the states, too, granted such military boun-
ties.” The so-called Morrill Act (1862) gave every state a gift of public land, to be used to
endow higher education. Out of this came such “land-grant” schools as the University
of Illinois.

The pressure for cheaper and cheaper land, on easy terms and conditions, was polit-
ically almost irresistible. Symbolically, at least, the famous Homestead Act of 1862 was
a fitting climax to the trend. This law offered 160 acres of public land, absolutely free,
to actual settlers. In fact, the best farmland was already gone by 1862; what was left was
mostly in the West and was rocky, arid, or otherwise unsuitable. Still, the law restated,
in an especially vivid way, what had always been one goal of land policy.

One theme stands out, then, in the tangled history of American land law: private
ownership, and not by a small elite, but by millions of people. There is no Walmart or
Microsoft of American real estate. Large landowners—even the largest—own only a
trivial portion of this enormous continent. Legal policy insisted on widespread owner-
ship of land and reinforced the pressure for this kind of ownership. Mass ownership of
land, in turn, had incalculable consequences for the legal system. English land law had
been a maze of technicalities. Generations of budding lawyers broke their heads over
land law; no layman could wander into the maze without getting hopelessly lost. The law
was so technical that it could work only in a society where landowners were few, rich,
and leisured—a class that could afford skilled lawyers to disentangle legal knots.

American law never had this luxury. To get by at all in a country with millions of
landowners, land law had to be revised—stripped clean of its worst technicalities. It had
to function for ordinary people who owned small amounts of land, people who could,
perhaps, read and write, but were not rich and not legally sophisticated, and who did not
and could not know the intricate details of land law. The law also had to fit the needs
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of a fast-moving, active land market—a market in which tracts of land changed hands
almost like shares of stock on a stock exchange.

In England, a single great family might live in one place for centuries, developing
deep, sentimental ties to its house, its land, its “estate.” The very meaning of land was dif-
ferent in America. Only in the South, with its great plantations, were there estates in the
English sense: the “Tara” of Gone with the Wind had no analog in Vermont or Illinois.
In the North and in the West, men started farms, built them to the point where they
could be sold at a profit, and then (very often) sold out and moved on, to start a new farm
somewhere else. Even when the owner stayed put, his sons were likely to move on rather
than stay on ancestral soil. After all, there was plenty of land—and plenty of opportu-
nity. From the start, Americans were a restless bunch.

Land law was not the only branch of law that needed to sing a fresh tune in the New
World. Law never lost all its maddening complexity, but many fields of law were at least
streamlined and refined to the level where they worked in this middle-class society. This
was certainly true of commercial law; it was also true of family law and the law of wills
and succession at death.

The rise of divorce law is a good, if somewhat complicated, illustration of the way
in which the social facts of life in the new country molded the law.?! Divorce was rare
and expensive in England—until 1857, practically speaking, divorce was available only
through an act of Parliament. Divorce was also extremely rare in colonial America.
Here, too, divorce was mainly “legislative” that is, each divorce was a separate law passed
by a colonial assembly. In the nineteenth century, divorces became more common and
also casier to get, especially in the northern states. Many states passed laws that allowed
“judicial” divorce—divorce as we know it, divorce in court.

How do we explain this rise in divorce rates and the change in divorce law? Were
American families less happy than families in Great Britain? Did they break up more often?
Possibly: the rising divorce rate certainly says something about changes in the structure of
the American family. But it is also clear that people wanted—demanded—a quick, cheap
way to “legalize” their status, that is, an authoritative ruling on whether they were married or
unmarried. Why? Because legal status makes a difference to people who have money or who
own a farm or a house. For such people (and this category included millions of Americans)
it was important to be sure of one’s legal status. Divorce and remarriage was the best way to
keep titles and claims of ownership clean and distinct: it made sure that one’s children were
legitimate, that the right wife inherited a husband’s property, and so on. A society of land-
less peasants or paupers can do without formal divorce. Americans could not.

There was also a shortage of legal skill. True, there were plenty of lawyers in the coun-
try, but they were not well trained, as English lawyers were, in the old common-law
technicalities. American lawyers were known more for cunning and business sense than
for legal learning. In any event, the kind of fancy legal work that the English gentry

could afford was far too expensive for ordinary Americans. And even the great hordes of
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lawyers in this country would not have been enough to meet the demand if every little
land sale, every last will and testament, every promissory note, and so on, were to take
large chunks of a lawyer’s time. Hence, the constant simplification of the laws and the
constant selling of how-to-do-it books—books like Every Man His Own Lawyer, which
was mentioned in the preface.

A typical example of this literature, if we can call it literature, was The American
Lawyer and Business-Man’s Form-Book, published by Delos W. Beadle in the 1850s and
frequently reprinted. It had “forms and instructions” for contracts, chattel mortgages,
bills of sale, bills of lading, bonds, drafts, promissory notes, deeds, mortgages, landlord-
and-tenant agreements, vessel charters, letters of credit, marriage contracts, trust forms,
articles of partnership, and wills, plus interest tables, digests of the laws of the states on
various subjects, and all sorts of other material. The book claimed to be “a manual for
the guidance of any and every man in business transactions.” Its popularity is another
sign of the way legal process percolated into the public mind and public needs, in this

middle-class society.

LAW AND THE ECONOMY

Another aspect of American culture, and American law, in the period after the
Revolution and up to the Civil War, was extremely salient. We were a nation of eco-
nomic boosters. We wanted growth, development, gain. A prime goal of the legal sys-
tem was to find ways and means to foster and encourage economic growth; to increase
the wealth of socicty—and the wealth of individuals and families. Law was a tool to
develop the country—to foster growth, to make people rich. J. Willard Hurst has used
the term “release of energy” to describe the basic function of law in this period. We often
hear people say, somewhat loosely, that law is conservative. In the first century of our
independence, it would be more accurate to say, along with Professor Hurst, that law
was dynamic: people were willing to “put law in action fast and boldly where they saw
tangible stakes in improving physical productivity.”**

What this means, roughly, is that influential people in this country—voters, property
owners, merchants—consciously and deliberately used law in all its forms to push for
economic growth. They (and the law) respected property rights, of course, but chiefly
because property was an agent of dynamic movement. What they valued was not the
fat, old, encrusted “estates” of an aristocracy, but the swift, lean, moving assets of a
young country on the make. The legal system was pro-business, pro-enterprise. People
were willing—even eager—to throw away old rules of law, if they stood in the way of
“progress.”

This was, for example, the message of the Charles River Bridge case.”® This great
case, decided by the Supreme Court in 1837, turned technically on a narrow issue. The

Massachusetts legislature had in 1785 granted a charter to a group of men who undertook
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to build a toll bridge over the Charles River in Boston. They built the bridge, success-
fully, and collected tolls for many years. Then in 1828 the legislature chartered a rival
bridge, the so-called Warren Bridge; this bridge, after it recovered its costs, would be a
free bridge, not a toll bridge. The two bridges were extremely close to each other; the free
bridge, clearly, would drive the toll bridge out of business. The owners of the old bridge
fought back in court. They claimed the second charter “impaired” the first charter, and
that the legislature had no power and no right to destroy their business this way.

The case eventually found its way to the Supreme Court of the United States. The
issue was hotly debated, but the majority, speaking through the mouth of the chief jus-
tice, Roger Brooke Taney, decided in favor of the second, free bridge. The first charter
made no explicit promise, in black and white, that the legislature would never charter
another bridge. Taney refused to read such a promise into the legislative act. That dis-
posed of the claims of the Charles River Bridge.

There were issues of doctrine and precedent in the case, to be sure, but it was also a
kind of inkblot test, measuring attitudes toward property and enterprise. To Taney, the
real issue was the conflict between old vested rights and the demands of new enterprise—
demands of “progress.” Faced with such a choice, American law and American judges
tended to choose the side of change, progress, growth. This meant the second bridge and
not the first.?*

We often assume that the nineteenth century was an age of laissez-faire, that is, that
public policy and public opinion as a whole were dead set against government regulation
and against any meddling in business. By modern standards, governments of the time
were in truth incredibly weak. The annual budget of a state like Massachusetts, toward
the end of the eighteenth century, or in the early nineteenth century, was less than a small
city might spend today in a day, or than the Pentagon might spend in a single minute. The
state government of Massachusetts spent $215,000 in 1794, and more than half of this
was interest on state debt.” Millions of people today are on the government payroll; in
the carly years of the republic, only the merest handful worked for the state. Salaries cost
Massachusetts $54,000 in 1794. Of course, the dollar went a lot further then than it does
now; nonetheless the scale of government was minuscule compared to what it is today.

Still, it would be wrong to think of government as completely inert, or that most
people were what we would call libertarians today—people who believed, as a matter
of ideology, that the government should have no role in the economy (or in much of
anything else). Ordinary people were, on the contrary, quite anxious to get government
help, so long as it benefited them (which should surprise nobody); in particular, they
wanted government action that would boost the national economy. Government (fed-
eral and state) did its best to promote roads, canals, turnpikes, bridges, and ferries. Later
on, there was a positive orgy of support for the building of railroads. Pennsylvania spent
more than $100 million—an astronomical sum in those days—on its main canal and

railroad system.?
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Pennsylvania was no exception. Some states used their resources to set up or to
strengthen banks; all of them (and the federal government) used land grants to encour-
age enterprise, especially transportation. After 1850, the federal government gave out
huge tracts of land to help get the railroads built. This giveaway was very popular at the
time, whatever later generations thought of it. The farmer could not prosper, could not
sell his crops, without some way to get them to market. What the typical landowner
wanted, in Towa or Kansas, was simple: good times, good prices for his wheat or corn,
and rising land values. Farmers knew that the only way to get rich was to link their farms
with markets back east. Only the iron horse could accomplish this. The same middle-
class way of life that brought about simpler deed forms and easier divorce lay behind the

policy of land grants for railroads and canals.

THE CIVIL WAR AND BEYOND

The Civil War (1861-65), bloody and disruptive, was a cataclysmic shock to American
society. It is also a convenient dividing point between periods in American legal his-
tory. It is a useful marker of the end of the age of “release of energy”—the boom period
of building and settlement, the period of western expansion and early railroads, when
agriculture ruled the economy. The postwar age became an age of factories and big cit-
ies and floods of immigrants from Eastern Europe; an age of technology and industry;
an age in which rural America slowly declined. Of course, the Civil War had little or
nothing to do with this development; the process had begun before the war, and merely
accelerated afterward.

In one regard, of course, the war was a real watershed. It ended slavery, though,
alas, it did not bring about any golden age for the black men and women who had
once been slaves. As soon as the war ended, the Southern states passed harsh laws—
the so-called Black Codes—to grant blacks as few rights as possible, to keep them
in their place, and to preserve as much of the old way of life as they could. But the
North would have none of this; Northern armies moved in, most of the provisions
of the Black Codes were repealed, and three new amendments to the Constitution
(the Thirteenth, Fourteenth, and Fifteenth) were rammed down the throats of the
South. The Thirteenth Amendment abolished, once and for all, slavery and “involun-
tary servitude.” The Fifteenth Amendment gave voting rights to blacks: no state could
abridge voting rights “on account of race, color, or previous condition of servitude.”
The Fourteenth Amendment made “all persons” born in the United States (includ-
ing blacks, of course) full citizens—state and national. Two other provisions of this
amendment were destined to have a rich, complicated, and ultimately glorious his-
tory: the clauses that guaranteed to citizens, against the states, the “equal protection”
of the laws and that forbade the states from depriving any citizen of “life, liberty, or

property, without due process of law.”
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These were, in the end, powerful tools of racial equality, and were probably so
intended. But the courts made less benign uses of these clauses in the nineteenth cen-
tury. During Reconstruction (the late 1860s and the 1870s), blacks and their allies
gained quite a bit of political power in the South. But this ended when “white suprem-
acy” governments took over, after the end of Reconstruction. By 1900, few blacks voted
in the South; black voters were disenfranchised by a combination of laws, customs,
and brute force. The federal government did little or nothing to protect the rights of
African-Americans, or to make sure they were able to make their voices heard through
the ballot. Only when a strong voting-rights law was enacted, in 1965, did real change
come about. By the end of the nineteenth century, moreover, legal segregation was in
place. This was the age of Jim Crow, of segregation, the age of lynch law. Later in this
book, in Chapter 14, we will discuss the law of race relations in more detail.

In the years after the Civil War, government, in one form or another, played more
and more of a role in the economy, especially in the northern states. This development
was almost inevitable in the new industrial age. Big business confronted a growing labor
movement. What could not be resolved around the bargaining table (sometimes because
employers refused to bargain) or through strikes on the streets spilled over into courts
and legislatures. State legislatures passed hundreds of new laws on issues of industrial
society: wages and hours, company stores, union labels, sweatshops, the employment of
women and children, and so on. Courts struck down some of these statutes. The courts
also evolved new tools—the labor injunction, for example—which made life harder for
organized labor. Indeed, some scholars feel that the crushing power of the law was a
powerful influence in pushing the labor movement into a relatively meck and conserva-
tive stance.?’

In this period, too, regulation of business expanded mightily and (for the first time)
on a national scale. This was the age of the Interstate Commerce Act (1887), which set up
the Interstate Commerce Commission (ICC), the first of the great national administra-
tive agencies designed to regulate business. In 1890, Congtess passed the Sherman Act.
This law, practically speaking, created a new field of law: antitrust law. This is the branch
of law that deals with monopolies and other business practices that “restrain trade” and
(in theory) harm competition. The ICC is no longer with us—it was swept into oblivion
by a Republican Congress in 1995**—but the Sherman Act, in its second century, is still
a mighty legal force.

The administrative state has grown steadily since the late nineteenth century; its
huge bulk outweighs all the rest of the law today. (We will deal with it in more detail
in Chapter 6.) The New Deal, under President Franklin D. Roosevelt, in the 1930s, was
the next great watershed in legal life. The Great Depression had wrecked the economy;
in one sense, the New Deal was simply a response to this desperate crisis. In another
sense, the New Deal merely speeded up what was already in the works: an ongoing pro-
cess in which government intervened more and more into the workings of the economy.

During the New Deal, the federal government gained power and changed its role in the
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economy and society in a dramatic way. The Second World War followed immediately
afterward, and the modern welfare state arose from the ruins left behind by depression
and the dramatic needs of contemporary war. Whatever the sources and the motiva-
tions, law has gradually extended its domain over more and more areas of an increasingly

complicated life.

FREEDOM AND LAW

In any brief sketch of the way American law has developed, it is easy to ignore (or take
for granted) something that struck nineteenth-century visitors to this country with
hammerlike force: our amazing level of personal freedom. During most of our history,
Americans tended to congratulate themselves on this point. They may have overdone it.
Every nationality has a tendency to patitself on the back; America has been no exception.

In the 1960s, there was revulsion and a reaction, especially in scholarly writing,
against this rose-colored view of American history. Historians, quite properly, pointed
their fingers at the bloody and dismal story of race relations in this country. They rubbed
our faces in some facts many people would just as soon forget. They reminded their
readers that in the nineteenth century, freedom and justice were most decidedly not
for everybody, cither legally or socially. The black population did not share equitably in
America’s freedom and wealth. Women, too, who made up half the population, were
legally and socially subordinate.

There are other skeletons in the American closet. The treatment of the native peo-
ples is a sordid and disgraceful story. At best, they were cheated and dispossessed; at
worst, slaughtered in cold blood. The Bureau of Indian Affairs never really understood
or tried to understand the culture of these “savages,” and it pursued a mindless pol-
icy of assimilation. The Chinese on the West Coast were subject to legal and social
harassment in the late nineteenth century. During the Second World War, Japanese-
Americans were shipped off to camps in the desert on trumped-up, hysterical charges.
In the first half of the twentieth century, immigration law was racist to the core;
Asians were not allowed to enter the country or become citizens, and in California
they could not even own land. Toleration stopped short, too, when it confronted (in
the nineteenth century) the Mormon minority (the Church of Jesus Christ of Latter-
day Saints). The Latter-day Saints were clannish people with strange and offensive
beliefs—in polygamy, most notoriously—and they enraged the “moral majority” of
their day. The federal government passed harsh laws against the church and followed
an active program of persecution. Leaders of the church were thrown into jail; some
went underground. The persecution died down only after the church gave up polygamy
in 1890.%

It is a fairly daunting list. And yet, despite it all, the balance in the accounts may
be on the side of liberty. A lot depends on whether we look back on our history from

the vantage point of zow (in which case we see clearly all the failings and deficiencies)
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or from the vantage point of #hen. For much of our history, we were indeed one of the
freest, most democratic, most “equal” countries in the world. Where we were bad,
other countries were (and are) much worse. America was never utopia, or even close;
it has always been a mix of good and bad, plus and minus. It began as an experiment
inletting people run their own country. Not all the people, to be sure—basically, “the
people” meant men and meant whites—but far more than held power in England
or France or anywhere else. This experiment worked; and in the course of time, it
was extended to include more and more of the excluded. But popular democracy
also meant that law reflected, and had to reflect, great waves of popular sentiment.
It could never stray too far from the mean. It could express ideals, it could express
“enlightened” opinion, but it could never be dramatically better or worse than the
values of articulate people, and of people who had some (economic) stake in society.

That was its weakness, and also its greatest strength.
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The Structure of American Law: The Courts

IN MANY WAYS, the courts are the most familiar part of the American legal system.
When people think about “the law,” they often have courts and police in mind. They
think about courts, even though most people do not have much experience with courts
and the way they work. A fair number of people every year serve on juries; a substantial
number may have dealings in traffic court. Others may go through a divorce or come
in contact with probate court. But very few, except for jurors, have seen or been part
of a trial in the flesh. As for the higher courts, only lawyers and judges confront them
directly; a small number of people get to watch oral arguments at the Supreme Court.
On the other hand, everyone, almost without exception, has watched a trial on TV or in
the movies or on the stage.

The American court system is complex. Each state runs its own separate system of
courts; no two state systems are exactly alike. The details of court structure can be quite
technical, and confusing even to a lawyer. What makes matters even more mixed up is
the double system of courts in this country. There is a chain of national (federal) courts,
on top of (or beside) the courts of individual states. At least one federal (district) court
sits in every state, from Alabama to Wyoming; states with big populations have more
than one district court. A person who lives in Philadelphia, then, is subject to the juris-
diction of two very different courts, the local Pennsylvania court and the local federal
court, and can sue or gets sued in either one, depending mostly, but not entirely, on what

the case is about.
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AN OUTLINE OF COURT STRUCTURE

The state court system is a logical place to begin, since the overwhelming majority of law-
suits begin and end in these courts. Despite many local complications and technicalities,
it is easy to describe the essential shape of the typical court system. We can think of it
more or less as a kind of pyramid.

At the bottom, the broadest part of the pyramid, there is a network of lower courts,
dotted all over the state and sprinkled about municipal areas. These courts handle the
least serious offenses and the smallest claims. They have various names: justice courts,
small claims courts, traffic courts, police courts, municipal courts, mayor’s courts. Many
of them are somewhat specialized: traffic courts stick to traffic cases; police courts deal
only with petty offenses (you cannot sue your landlord or get a divorce in police court);
small claims courts never touch traffic offenses or cases of drunkenness.

These courts are the bargain basement of justice, in a way; their goods are popular and
cheap. They tend to be rather informal. Some of them refuse to let lawyers take part.
Some permit a jury if one of the parties insists. Others do not allow a jury; if a litigant
insists on his right to a jury, the case is transferred to a higher court. On the other hand,
the judges in these basement courts are usually quite professional. They are trained in
law, which was by no means always the case in the past. The “justice of the peace” in
England was usually not a lawyer at all; he was a member of the local gentry who served
as a judge. Some states still have laypeople serving on “limited jurisdiction” courts at
the base of the system—men and women who have never gone to law school and have
never taken the bar exam. Magisterial district judges in Pennsylvania aren’t required
to have law degrees, but they can preside over criminal arraignments and civil disputes
involving $8,000 or less.! But this kind of arrangement is, by now, rather exceptional.

There has been a good deal of debate about the quality of justice in these lower courts.
We hear about slapdash procedures, assembly-line justice, and the like. Maureen Mileski
studied a lower criminal court in a “middle-sized Eastern city” around 1970. In this
court, 72 percent of the cases were handled in one minute or less. In other words, “rou-
tine police encounters with citizens in the field last on the average far longer than court
encounters.”” The situation is still quite bad. The rise of “broken windows” policing
in the last two decades has flooded lower courts with people accused of minor trans-
gressions. One scholar recently reported that someone charged with a misdemeanor in
New York City could expect, on average, less than twenty minutes of attention from his
public defender, which included everything from reviewing the case file, meeting and
interviewing the client, meeting family members, making phone calls related to bail,
discussing the case with the prosecutor, advising the client on likely outcomes, and, per-
haps, actually standing up in court on the case. This is the only “legal processing” time
most defendants experienced before a guilty plea or a dismissal ended their case; only
about two in a thousand misdemeanor cases actually went to trial.? It is not hard to see

why this kind of “rough justice” is open to criticism.
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Small claims courts have also taken their lumps. The first such court was established
in Cleveland in 1913, as a branch of the municipal court. The idea spread quickly. It was
argued that these institutions would serve as the poor man’s court, cheap, easy to use,
with no lawyers and no legal tricks. In many ways, these courts have been a spectacu-
lar success; hundreds of thousands of claims are processed through small claims courts
every year.

Whether they have really supplied justice for the poor is quite a different question.
Beginning in the 1960s, some scholars levied serious charges against them. These courts
had become only one more example of the way the scales of justice were tilted against the
poor. These were not courts for but against the working class. They were in essence col-
lection mills for businesses, “courts of the poor” only in the sense that the poor person
was dragged before the court and, in an “intimidating atmosphere,” forced “to confront
a powerful creditor,” or a landlord, or the government. To this day, debt collectors and
debt buyers continue to use small claims courts, when the claims are relatively small; the
filing fees are low, and the formal rules of evidence normally do not apply.’ The Boston
Globe reported that 6o percent of small claims cases filed in Massachusetts in 2005 were
filed by debt collectors.® And large numbers of collection cases—4s percent in Cook
County, Illinois, for example—result in default judgments against the debtors, that is,
nobody entered any defense for the debtor.”

In some states, bad publicity and criticism led to efforts to restore the courts to what
was supposed to be their original function. Some states—New York, Oklahoma—
barred collection agencies from using small claims courts. In many places, the clerk will
help a litigant fill out forms; some courts even give legal advice to bewildered litigants.
Some courts have mediation processes, and this kind of less hurried, less adversarial way
of doing small-claims business is apparently more satisfying to litigants.® Recent studies
have tended to look at small claims courts in a more favorable light. A survey of twelve
urban small claims courts, published in 1993, did find that businesses filed most of the
complaints, but the survey did not feel that these courts were “primarily debt collection
agencies for businesses.” Most of the cases that were actually tried—that is, the cases
actually contested—were brought by individual plaintiffs.

The next level of the pyramid is made up of courts of general jurisdiction, the basic trial
courts of the community. These are the courts that hear civil cases “worth” more than
the ones in the basement courts (that is, more money is at stake). These courts also han-
dle cases of serious crime—not drunkenness or walking on the grass, but burglary, rape,
manslaughter, and murder. There are fewer of these courts, but they tend to be more
professional than the basement courts. The judges are always lawyers. The atmosphere is
more dignified, more solemn. There is more full-time staff.

These trial courts usually have jurisdiction over more people and larger areas than the
municipal or police courts. In many states, the basic trial courts come one to a county
(in counties with big populations, like Los Angeles County, the court may be divided

into “departments”). There is no uniform name for the basic trial courts of the United
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States. In some states, they are called circuit courts; in others, district courts. The basic
trial court in California, Connecticut, and a few other states is called the superior court.
In New York, through an odd quirk of naming, the basic trial court is called the supreme
court; the highest court of the state is called the court of appeals.

Only a small percentage of the cases that get filed in court ever go to full trial; the
vast majority are settled out of court, dropped, compromised, or handled summarily.
Still, every year thousands of cases do go the whole route, either to trial by jury or to trial
in front of the judge alone (a so-called bench trial). In California, for example, in the
fiscal year 2012—13, over 7 million cases were filed in the superior courts. Only around
7 percent of these were “contested trials” (479,126), and many of those were bench trials.
Fewer than 1 percent actually went to trial by jury; still, this amounted to 9,480 jury tri-
als in the state during that year."’

In the contested cases there are, of course, winners and losers. The loser can throw in
the towel; and most do. Or the loser can continue the struggle and “appeal.” The term
“appeal,” in ordinary language, means taking a case to a higher court, an appeals court,
higher up in the pyramid of courts. Typically, the appeals court does not review every
aspect of the trial—it does not retry the case de novo, that is, all over again. But trial de
novo is not completely unknown. The loser in a petty court, a justice of the peace court,
for example, can usually take his case to the next court up; here the trial is likely to be
de novo. But except for these small cases, it is the rule that a person who appeals will get
only limited review from the appeals court. The higher court looks at certain features of
the case, certain parts of the record, checking for errors.

Suppose, for example, a man is tried for murder and the jury brings in a guilty verdict.
The defendant is almost certain to appeal, but on what basis? The appeals court will
not convene a jury, will not hear new evidence, will not even go over the old evidence.
Rather, the defendant (actually, his lawyers) will have to find some “legal error” to com-
plain about, something done wrong at the trial. He might claim that the judge let the
jury hear improper or irrelevant evidence, or that the judge gave the wrong instructions
to the jury, or that the judge showed prejudice, and so on. The appeals court may take
these complaints very seriously. But it will not try to second-guess the jury. It will not
rehash the facts. If it finds an “error,” it will usually send the case back down for a new
trial. Findings of fact (generally speaking) will not be reviewed in appeals in a civil case,
either. If a woman sues the driver of a truck that rear-ended her car, and injured her back,
and the jury awards her $35,000, the appeals court will normally not review the facts, or
the amount of the damages; only a “legal error” can lay the basis for appeal.

In a few states with small populations, like South Dakota, the loser in the trial court
can appeal directly to the state’s top court, the supreme court of the state. In other words,
if you count the trial court as the first tier, South Dakota has a “two-tier” system. In a
two-tier state, the supreme court will generally hear everybody who wants to appeal;
the court does not screen its cases, or pick and choose the best or the most important. It

takes them all. In these states, appeal is “as of right.”
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This works well enough in South Dakota, but it would hardly do in a state like
California, which had more than 38 million people in 2015, and an enormous network
of trial courts, all of them churning out decisions. If we let everybody who lost at trial
in California appeal “as of right,” the supreme court would be totally swamped. It is no
surprise, then, that California, like other states with big or middle-sized populations,
has developed a “three-tier” system. A layer of intermediate courts stands between the
trial courts and the supreme court. Most appeals go to the middle level; and there they
end. These middle-layer courts are called courts of appeal in California and in many
other states; in some they have another name (“appellate courts” in Illinois, for example).
In the 1980s and 1990s, six states—Minnesota, Mississippi, Nebraska, North Dakota,
Utah, and Virginia—added intermediate courts, leaving only eleven states with two-tier
systems by 2011.!

In three-tier systems, the top court has tremendous discretion; it can usually decide
which cases to hear and which to reject. The loser at trial gets one bite of the apple; he or
she has the right to appeal at least once within the system. But the loser has, ordinarily,
no right to demand a hearing from the highest court. That privilege is reserved to those
who convince the court their case is somechow important, that it presents a legal issue
that will affect other cases in the future. There are exceptions written into the law in
many states. For example, a man or woman sentenced to death may get automatic review
in the highest court. That is true in California.'? But generally speaking, the high court
in three-tier states has enormous control over its workload, and this has important con-
sequences for judicial policymaking.'?

How does the high court, with this freedom and power, decide which cases to take?
Obviously, the judges choose what they consider significant cases. (Tastes in what is and
what is not significant tend to change over the years.) As populations grow, more people
clamor to be heard; courts have to be tough and selective or they will drown in an ocean
of paper. In 1950, there were 130 petitions for leave to appeal to the Supreme Court of
Hlinois; in 1978, there were 989, an enormous jump. The court actually decided fewer
cases with full opinion in 1978 (195) than in 1950 (253).! The demand has continued to
increase, and the state supreme court has gotten even pickier. In 2010, there were 3,020
petitions to the Illinois Supreme Court, and only 91 of these were granted.” Illinois is
a three-tier state. Most people who appealed in 2010 had to be content with the middle
tier of courts.

Federal courts are also organized on a three-tier system. They lack the “bargain base-
ment” tier, however. There are no federal small claims courts or federal justices of the
peace, generally speaking. The bottom federal level is the district court: this is the basic
federal trial court. The other two tiers, the circuit courts and the U.S. Supreme Court,
confine themselves to appeals, by and large.

This clean, sharp division was not always the way things were. We take for granted
today a strict separation between trial courts and appellate courts. The distinction

was not firm in the carly nineteenth century. High-court judges, state and federal,
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often did trial work as well. Even the justices of the U.S. Supreme Court had “circuit
duty.” Each justice was assigned to a region of the country. Every year the justice
traveled to his circuit and tried cases there. This burden on the justices was not lifted
until the end of the nineteenth century. In 1891, Congress made this traveling show
optional; circuit work then became quite rare. It was totally abolished in the twenti-
eth century.

There are, as of 2015, ninety-four federal district courts. Every state has at least one.
In the smaller states, the district consists of the entire state; the larger states have more
than one district. San Francisco, for example, is in the Northern District of California;
Los Angeles is in the Southern District. There may, of course, be more than one judge to
a district (imagine having only one district judge for the whole Los Angeles area!); most
cases, however, are tried by a single judge, sitting alone.

The next step up is the level of the U.S. Courts of Appeals, the federal circuit courts.
For many years, there were ten of these. Then Congress sct up an eleventh, by splitting
in two the old Fifth Circuit, which stretched from Florida through Texas and had been
growing very fast in population (the new Eleventh Circuit consists of Alabama, Florida,
and Georgia); Congress also added a new D.C. Circuit to service Washington, D.C.,
partly because so many administrative agencies sit in D.C. and make decisions that gen-
erate a large number of appeals. Circuit courts of appeals, unlike district courts, are not
one-judge courts. The judges sit in panels usually made up of three judges each. The total
number of judges varies from six in the First Circuit (this circuit handles Massachusetts,
New Hampshire, Maine, Rhode Island, and Puerto Rico) to twenty-nine in the Ninth
Circuit, a legal giant that includes California and eight other states of the West, plus
Guam and the Northern Marianas.'® If a case is important enough, it will be heard not
by a panel, but “en banc,” that is, by all the judges of the circuit. (In the Ninth Circuit, by
way of exception, “en banc” does not mean all the judges, but a sizable number; the full
bench would be unbearably cumbersome.)

For most cases—indeed, the overwhelming majority—the circuit courts are the end
of the line. Above them looms the U.S. Supreme Court, in all its majesty; getting a hear-
ing there is a rare privilege indeed. The Supreme Court sits at the apex of the pyramid
of federal courts; it can also hear cases that come out of high state courts, if they raise
important federal issues, usually issues under the federal Constitution. Most litigants
secking Supreme Court review must petition for “certiorari,” a writ the Court issues to
a lower court, pulling up the case for a hearing. The Court has only nine justices, and
its workload is heavy. It has to be jealous of its time and effort, and it is. Few of the cases
that knock at its door actually get inside. In 1880, 417 cases were filed with the court;
in 1974, 3,661; in 2013, 7,376. The Supreme Court hears only a small percentage of these
cases; the rest are turned down. The Court heard argument in only 79 of the 7,376 cases
filed in 2013, disposing of 77 of them in 67 signed opinions. It also issued 6 “per curiam”
decisions in cases that weren’t argued (these “per curiam” decisions, made by the Court

acting collectively, are unsigned and usually quite brief).”” The other seven-thousand
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applicants? They were simply turned down without a hearing. Getting to the Court
makes you a member of a very exclusive club of litigants.

The Supreme Court has almost total control of its docket. But like the top state courts,
it was not always in such a privileged position. A century ago, its workload included
many rather prosaic cases—ordinary contract or property cases appealed from the ter-
ritories, from the District of Columbia, or from lower federal courts. This is no longer
true. Yet even today the Court is not a simon-pure appeals court. The Court hears a
few “original” cases—cases that come to the Supreme Court first, without any stops
along the way. The Constitution provides for original jurisdiction in cases “affecting
Ambassadors, other public Ministers and Consuls, and those in which a State shall be
a Party.””® Under this provision the Court might hear (for instance) a boundary dispute
between two states. An example of an original case before the Supreme Court was the
long-drawn-out wrangle among Arizona, California, and other states over how much
water each state could draw from the Colorado River and its tributaries.!” Some states
also give their high courts original jurisdiction over cases of various types. In Nebraska,
for example, the supreme court has authority to issue certain extraordinary writs, and
to have original jurisdiction “in cases relating to the revenue,” in “civil cases in which
the state shall be a party,” and in “election contests involving state officers other than
members of the Legislature.”*

The structure of courts, state and federal, has been described here in a simple, rather
idealized way. In many states, there are oddities or extra wrinkles. Court structure can
be very complicated; the further back in history one goes, the more confused the situ-
ation gets. A number of states have tried to reform their court systems, to make them
more streamlined, more rational. Arthur T. Vanderbilt (1888-1957), chief justice of New
Jersey after 1947, led a notable and successful fight to reform the judicial system in his
state, which was woefully out of date. But many states have preserved a flock of special-
ized courts, hangovers from the past.

These courts come in various shapes and forms. Georgia, for example, has separate
probate courts that administer affairs relating to wills and estates of the dead (they
also issue firearm and marriage licenses).?! (In California, wills, trusts, and estates
are dealt with by branches of the superior court, that is, the ordinary, general court.)
Delaware has the distinction of preserving a very ancient tradition: separate courts
of chancery, which decide cases of “equity,” many of them disputes about the affairs
of corporations. Separate equity courts once existed in most states; but the two sorts
of court were long ago merged into a single system. New York, for example, joined
“law” and “equity” together in 1848. In some states, there are separate juvenile or
family courts, distinct from the regular courts. Massachusetts has a Land Court
Department in its trial-court system to hear cases of foreclosure, eviction, land
titles, and other matters of housing and real estate. Michigan and New York have a
“court of claims,” for claims against the state. Texas and Oklahoma each has a sepa-

rate court of criminal appeals, the highest court for criminal appeals, separate from
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the work of their supreme courts. Oklahoma has a court of tax review; Nebraska
has a workers’ compensation court. Some courts are relatively new to the scene.
In 1989, there was exactly one drug court in the country, in Miami-Dade County,
Florida; twenty years later, there were 2,459 drug courts, at least one in every state.>>
Municipal, traffic, and small claims courts, which we mentioned before, have been
around a long time. Even in the federal system, there is a special court for custom
and patent appeals, a court of claims, and a tax court (not technically a court at all,
but in practical terms exactly that).?> There are also separate federal bankruptcy
courts. In the planning of court systems, there is a tension between simplicity and
flexibility on the one hand and functional specialization (which has its points, too)

on the other.

THE JUDGES

Judges in America are overwhelmingly lawyers—members of the bar. But only a tiny
percentage of lawyers are, or ever become, judges. Who are they, and where do they
come from?

In civil-law countries, like Italy and France, judging is a career of its own. Judges are
civil servants, separated by training and experience from the practicing bar at an early
stage of their career. A person who wants to be a judge will typically take a competitive
examination right out of law school (or after some period of practical training). Those
who pass the exams become judges. They will probably stay judges for the rest of their
careers. Beginners start out as beginner judges; successful judges rise to higher and better
courts. Usually the sitting judge has never practiced law and never will.**

The situation in the United States could hardly be more different. American judges
are lawyers, plain and simple. Usually, they are lawyers who are, or have been, politicians,
or at the least have been politically active. One survey of judges in the U.S. Courts of
Appeals, for example, in the 1960s, found that about four out of five had been “politi-
cal activists” at some point in their careers.? The situation is the same on state courts,
perhaps more so. Judges are usually faithful party members; a seat on the bench is their
reward for political service. They are also supposed to be good lawyers and to have the
stuff of good judges; whether this is actually taken into account depends on where they
are, who does the choosing, and so on.

The political nature of judgeships is underscored by the fact that in most states judges
are clected, not appointed. They run for office on a regular slate, and in many states they
have to attach party labels to themselves—that is, they run as Democrats or Republicans.
This idea of electing judges would strike many Europeans as a very peculiar practice, as
odd as if we elected doctors or police officers or government chemists. But the elective
principle goes back rather far in U.S. history. It was, of course, unknown in the colonial
period; it began to take hold soon after independence and became a marked trend in the

first half of the nineteenth century. Lower-court judges were clected in Vermont from
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1777 on, and in Georgia from 1812. Mississippi decided in 1832 to elect all its judges;
New York followed in 1846.

Why elect judges? Essentially, the election of judges is based on the same theory that
justifies electing governors or members of Congress: it is to make them responsive to the
public. Precisely because judges come from political backgrounds, because they do not
resemble the cold civil servants of France or Italy, some kind of public control seemed
necessary. But the election system did not work out quite as expected. For one thing, few
clections were actually contested in most of the states. Sitting judges rarely lost, regard-
less of party.

A growing number of states have begun to back off from the pure elective principle.
In the twenticth century, some states adopted the so-called Missouri plan. Under this
scheme the governor appoints judges, but his choice is restricted. A commission made up
of lawyers and citizens draws up a list of names and gives it to the governor. The governor
must choose from the list. The judge serves until the next election, then runs for re-
election on his or her record. That is, the judge does not run against anybody; the public
is simply asked to vote yes or no. Since you cannot fight somebody with nobody, the
sitting judges almost never lose. The exceptions can be counted on one hand. The very
controversial chief justice of California, Rose Bird, and two other associate justices, were
removed in 1987 after a bitter and noisy campaign against them. More recently, the peo-
ple of Iowa removed three justices of the Iowa Supreme Court in 2010 for their partici-
pation in a unanimous and controversial decision that permitted same-sex marriage.*®
Some scholars, like Erwin Chemerinsky, worried that the Iowa vote “might cause judges
in the future to be less willing to protect minorities out of fear that they might be voted
out of office. Something like this really does chill other judges.”*” By and large, though,
these cases remain exceptional—most sitting judges can rest casy.

Why do sitting judges so rarely lose, even in states that do not have a system like
the Missouri plan? Judicial elections are usually low-key affairs. It is hard to campaign
against a sitting judge. An upstart who tries to defeat a judge already in office has to walk
a narrow line. The candidate, unlike candidates for Congress or the statchouse, really
cannot make any promises. It is not quite right, after all, to express an opinion about
cases or situations that might come before the court. Sitting judges will sanctimoniously
hide under the mantle of the law; they will not defend their decisions, but claim rather
that they were just doing their duty, just deciding according to “the law,” and letting the
chips fall where they may. About all a frustrated candidate can say is that he or she can
do it all better. Meanwhile, voters on the whole neither know much about these elections
and the candidates nor seem to care.

At least this was the norm; more recently, there has been an ominous trend toward
more contested elections.”® From 2000 to 2009, state supreme court candidates raised
$206.9 million for their campaigns, more than double that of the previous decade. Tens
of millions more were spent on “independent” television commercials.?’ This has many

court observers worried. The worry isn’t so much that judges will be fearful of protecting
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minorities in the face of a wrathful (and voting) majority, but the opposite—that special
interests (rich and powerful ones, anyway) will be able to buy favorable treatment down
the road. As former Supreme Court Justice Sandra Day O’Connor put it, “A saint would
be hard-pressed to disregard the fact that one litigant gave them a huge donation while
the other gave nothing.”*® Most judges are not saints, and this has led many to call for
restrictions on judicial campaign expenditures or to replace judicial elections altogether,
using appointment processes instead.

The question of judicial bias was addressed by the U.S. Supreme Court in a case out
of West Virginia in 2009.%" A state trial court found that A.T. Massey Coal Company
committed fraud in a business deal and ordered it to pay $so million in damages. After
the verdict, but before the appeal, West Virginia held its judicial elections for state
supreme court justices. The president of the coal company, Don Blankenship, spent
$3 million dollars to support the campaign of Brent Benjamin, an attorney who was
running to replace an incumbent justice up for re-election. (That amount was a million
dollars more than the total amount spent by the campaign committees of both candi-
dates combined.) Benjamin won, and when the case came up for appeal, then-Justice
Benjamin refused to recuse himself, and cast the swing vote in a3 to 2 decision to reverse
the $s0 million verdict against the coal company. For the U.S. Supreme Court, this was
too much. They found that there was “serious risk of actual bias . . . when a person with
a personal stake in a particular case had a significant and disproportionate influence in
placing the judge on the case by raising funds or directing the judge’s election campaign

t.”32 So there are at least some constitutional

when the case was pending or imminen
limits on the relationship between campaign expenditures and judicial decisionmaking,
but they really apply only to extreme cases.

So far, judicial elections are still not as partisan as elections for governor or members
of the state assembly—on the whole. And there is a deep feeling that judges, some-
how and in some sense, should stand outside the hurly-burly of ordinary politics. Even
elected judges are less beholden to voters and to political leaders than other elected
officials. And nobody but the voters—not the governor, not the legislature—can
get rid of them so long as they avoid gross misbehavior or incompetence. Judges are
supposed to be independent of their governments, their regimes, and to a surprising
degree they are.

Though widespread, the elective principle was never universal. There have always
been a few states in which the governor appoints the judges, sometimes with legislative
approval. Massachusetts never adopted the elective system, for example. But the main
exception is and has been the federal system. The president, under the Constitution,
appoints the justices of the U.S. Supreme Court “by and with the Advice and Consent
of the Senate.”* The president appoints all other federal judges, also with senatorial
consent. This has been the system since 1789. The Senate plays an influential role.
The custom of “senatorial courtesy” gives a senator a loud voice in choosing those

federal judges who will sit in the senator’s state. The president does not always get his
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way. Richard Nixon was rebuffed twice in his appointments to the Supreme Court;
a Democratic Senate turned thumbs down on President Ronald Reagan’s nomina-
tion of Robert Bork (1987). More recently, President George W. Bush withdrew the
nomination of Harriet Miers once it was clear that she lacked support from either
side of the aisle. A president, of whatever party, cannot assume that the Senate will
bend supinely to his will.

Once appointed and confirmed, a federal judge has no time limit, no term of
office. The judge serves “during good Behavior,” as the Constitution puts it. What
this means is that federal judges have their jobs for life, or at least until they step
down voluntarily. The only way under the Constitution to get rid of a sitting fed-
eral judge is to impeach the judge for “Treason, Bribery, or other high Crimes and
Misdemeanors.” This is rare and difficult. A senile or a drunken judge—or an out-
right lunatic—has, in theory, the right to sit tight on the bench until he or she is
carried off feet first. Obviously, this system has its drawbacks, but it is supposed to
guarantee that judges will be independent, nonpartisan, free from the immediate
pressures of politics. This is worth the price of an occasional dodderer or misfit or
crook. Most observers of court history scem to agree. And surprisingly few federal
judges have been impeached—an impressive record.

Of course, the power to name the judges in the first place is no small power. The pres-
ident will try to appoint men and women who agree with his policies. This is especially
true for appointments to the Supreme Court. Still, once in office, a judge can thumb his
nose at the president and the president’s program; there is no recourse, no way to fire the
judge, no effective sanction. President Dwight Eisenhower came to regret that he named
Earl Warren Chief Justice; he joined a long line of presidents who felt betrayed by men
they put on the bench. And, of course, judges, if they have longevity—and many do—
may serve twenty or thirty years or more, until long after the president who appointed
them leaves office or is dead and gone. Anthony Kennedy, the senior associate justice as
of this writing (2016), was appointed by President Reagan and is approaching his twenty-
cighth year on the bench. Chief Justice Roberts, appointed by President Bush in 2005,
has already served more than ten years and, given his age and good health, is likely to
oversee the Court for many more.

Whether elected or appointed, judges are relatively insulated from day-to-day polit-
ical turmoil. But this does not mean that they operate outside public opinion, outside
social forces, or free from the constraints of society. That would be impossible, and also
undesirable. It does mean that the regime does not dominate the bench, as it does, alas,
in totalitarian countries. A judge in mainland China who decided an important case
against the wishes of the government, who acquitted a dissident, or who ordered the
regime to grant more civil rights would lose his job and find himself with a one-way
ticket to Xinjiang province, or worse. This simply does not happen in America. The gov-
ernment loses dozens of important cases cach year; the regime swallows hard, but takes

its medicine.
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THE WORK OF THE COURTS: PROCEDURE AND SUBSTANCE

Trial Conrts. The organization of court systems has now been briefly sketched. But what
do trial courts actually do, and how do they do it? It is, of course, not casy to generalize.
Each state has its own codes of procedure, its own rules on how to start lawsuits, how
to run them, and how to finish. Each state is free in theory to think up its own special
procedures. But many state systems of procedure in fact have a lot in common. For one
thing, the Federal Rules of Civil Procedure have been an alluring model. The federal
rules were originally adopted in 1938. More than half the states have adopted them for
local use. Moreover, all states (except Louisiana) are part of the common-law tradition,
and they are all part of the same society (this time including Louisiana).

The common-law tradition of trial procedure puts heavy stress on “orality.” Common-
law courts prefer the spoken word to the written document. Not that courts are averse
to pieces of paper. Indeed, they are swimming in it: in many cases, boxes and boxes of
“exhibits,” depositions, and documents of all sorts are introduced into evidence. (A dep-
osition, essentially, is the statement of a witness, reduced to writing; it is used, for exam-
ple, to get testimony from people who are too feeble, too sick, or too far away to come
to the courtroom in person.) Documents are quite indispensable in a great many trials.
But still, the spoken word is the heart of the common-law trial, testimony fresh from
the mouths of living, breathing witnesses, who stand or sit in plain view in the court-
room and are examined and cross-examined by the lawyers. The system is so familiar, so
ingrained, that we take it completely for granted; Americans find it astonishing to learn
that there are other ways of running trials, that there are systems in which, basically,
judges proceed by shuffling papers and documents and the jury is quite unknown.

Then, too, ours is a so-called adversary system. This means that the parties (and their
lawyers) control the case. They plan the strategy; they dig up the evidence; they present it
in court. The two sides battle it out mainly by putting witnesses on the stand and asking
questions. Lawyers (or teams of lawyers) are the chief actors in the courtroom drama.
The judge sits on the bench, more or less in the role of an umpire. He or she sees to it that
both sides obey the rules of the game. The judge goes no further. If there is a jury, the
judge does not usually decide the big question: who wins and who loses. That is the jury’s
job. The judge keeps the trial going, and “instructs” the jury, that is, tells the jurors what
rules of law have a bearing on the case. Unless the case is so lopsided that there is nothing
for ajury to decide, the decision is left to the jury; the judge, by and large, has to acceptiits
verdict, whether or not he or she likes it or agrees with it. Harry Kalven and Hans Zeisel,
who carried out a major study of jury trials in criminal cases, claimed that judge and jury
tended to agree in most cases; judges would have come to a different conclusion, had the
choice been theirs, in about one case out of four.>* In this study, juries were found to be
more lenient than judges, but later studies have come to the opposite conclusion.®
The adversary system is very familiar to Americans. Not everybody knows it by name

or could describe it, but everybody recognizes it from books, movies, and TV. The
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adversary system is the system that creates courtroom drama, in which lawyers parade
their skills to an eager jury. It is the system of Perry Mason and other detectives of fic-
tion. It is Paul Newman in Zhe Verdict and Julianna Margulies in The Good Wife. It is
Law and Order and Judge Judy and the O.J. Simpson trial. We take this method for
granted.

But of course it is not the only way to run a trial. Civil-law countries, for example, do
not use the adversary system. Their systems are inquisitorial. In France or Germany or
Brazil, judges play a much greater role in building and deciding a case than they do in
common-law countries; they investigate the facts, they put the evidence together, they
try to get to the bottom of the affair. Historically, civil-law systems have not used juries,
and lawyers are not as dominant a presence in the courtroom as they are in common-law
countries.

The two systems, adversary and inquisitorial, seem as different as day and night. There
has been endless debate about which one is better. It is no surprise that common-law
lawyers prefer their own way of conducting trials. The very word “inquisitorial” leaves
a bad taste in the mouth of people who speak English. Our lawyers tend to feel that
the adversary system is the only fair way to run a trial, the only way to give cach party
a proper shake. Justice and truth will win out nearly all of the time if we let each side
argue, compete, cross-examine.

European lawyers naturally take a different point of view. To them, the adversary sys-
tem is primitive and often unfair. Adversary trials, they feel, degenerate into battles car-
ried on by lawyers who are too clever by half; the truth gets smothered in the process.
Their system emphasizes the work of honest professionals—judges, in short. It is more
cfficient, more impartial, more rational; and certainly (in their eyes) more just.

In fact, the adversary system is much less adversarial than most people think, and
the inquisitorial system is less inquisitorial. An American judge is not always neutral
and helpless. The judge can dominate the trial in both obvious and subtle ways. Some
specialized courts (family courts, for example) have gotten far away from the adversary
system: the judges have tremendous leeway. In fact, the power of the judge in courts that
deal with family or related matters has been subject to a good deal of criticism, and some
courts (juvenile courts, for example) have gotten more “legal” (that is, adversarial) in
recent years.

Still more important is the fact that most cases never go to trial at all: they are settled
out of court. What counts, then, is what happens outside the courtroom, in the cor-
ridors, in the lawyers” offices, and in the chambers of the judge. The high drama of the
O.J. Simpson case and the trials people see on TV are the exception, not the rule. Most
criminal cases end with a guilty plea, with “copping a plea,” with the process of plea
bargaining, as we shall see. Civil cases too: the overwhelming majority never see the
inside of a courtroom. In civil-law countries as well, it may be that most disputes avoid
the courts, in favor of settlement, arbitration, or mediation. For this and other reasons,

some scholars feel that the differences between the two systems are not as great as they
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appear to be, or that the two systems, in the more developed countries at least, are tend-
ing to converge.

A Note on Equity. A short detour is in order here to explain one of the curious features
of the history of Anglo-American law—a feature that, somewhat surprisingly, still has
meaning today. Medieval England, which incubated the common law, also produced
another system, almost entirely different, with its own courts, its own rules, its own
procedures. These were the courts of the chancellor, the courts of “chancery.” The rules
and procedures of chancery made up the system called equity.

The origins of equity are shadowy.*® In the Middle Ages, the chancellor was one of the
king’s highest officers. He had important administrative duties; he was also a clergyman,
could read and write (few other people could), and was in charge of the “writs” that set
lawsuits in motion. Sometimes he also heard complaints about this or that instance of
injustice, and, as the king’s representative, he occasionally exercised his power to bend
the rules of law a bit, to right some wrong or prevent some injustice from happening. By
the sixteenth and seventeenth centuries, equity had developed into a kind of full-blown
rival to the common law. It was not just a difference of rules; the whole flavor of the
system was different. The chancellor had never been immersed in the common law; if
anything, it was church law (canon law) that he knew and that influenced him. Canon
law was continental—civil law, in other words. Hence, procedure in equity looked a lot
more like European law than like common law. For example, proceedings were written,
not oral, and courts of chancery had no juries.

In many ways, equity was less rigid than the common law. This was even true of some
of its procedures. In other ways, the two systems dovetailed. Only equity, for example,
ever granted an “injunction,” that is, an order to a defendant to stop doing something
wrong (or start doing something right). Common-law courts had no way of issuing such
an order. On the other hand, the common-law courts could award money damages;
equity courts could not. The English system of justice was essentially made up of law
plus equity. Each one was, in itself, somewhat defective; together they made up a more
satisfactory whole.

An example might make this clear. Suppose my grievance is the behavior of my next-
door neighbor. He is running a business on his property. From my standpoint, the busi-
ness is a nuisance. Foul odors and smoke pour out onto my property; my garden is getting
ruined; noise keeps me up at night; the value of my property is certainly impaired. If T go
to an ordinary court, a court of “law,” I can get money damages to make up for the harm
my neighbor has done to me. But the court of “law” will not and cannot order him to
stop. If he persists, I will have to go into court over and over again, each time collecting
damages for harm done in the past.

To put a stop to this nuisance once and for all, I will have to find my remedy in
“equity.” There, in the chancery court, the judge, usually called a chancellor, can issue
an injunction ordering my neighbor to stop his unlawful practices or suffer the conse-

quences. So far, so good; but if T had gone to equity first, and asked for an injunction and
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money damages for harm already done to me, the chancellor would have politely turned
down my claim for damages. For that, one has to go to “law.”

Obviously, as this example shows, there is something clumsy about a dual system
of this sort. It is certainly not ideal to have two separate systems, run by two separate
structures of courts. Often in past times a litigant needed both to get justice. Law and
equity coexisted in the United States, somewhat uneasily, until the nineteenth century.
In that period, most of the states reformed their systems of procedure and merged law
and equity into one. From that time on, the same courts administered both systems,
and many distinctions between the two were abolished. Nonetheless, the old double sys-
tem left fossil traces behind. It can still be important to know if a case would have been
“law” or “equity.” For one thing, as we said, equity had no jury. If a case was historically
“equity,” then even today there is generally no right to trial by jury.

Settled Out of Court. Systems of procedure and ways of managing trials are important
to the American legal system. But, as we pointed out, most cases that people file never
actually go to trial. They fall by the wayside far earlier. In the lowest courts, creditors
file thousands and thousands of claims to collect small debts, to repossess cars, televi-
sions, suites of furniture; landlords file for thousands of evictions; and so on. In the over-
whelming majority of these cases, defendants never show up, never defend themselves
in any way. Plaintiffs win “by default.” (If defendants owe the money and have no real
excuse for not paying, why should they show up?) Most of us have paid for parking tick-
ets by sending money to traffic court in the form of “bail.” Since we never show up for
the trial of this dastardly crime, we forfeit the “bail.” This is what everybody expects: the
forfeiture of “bail” is just a way to collect a fine, thinly disguised with a different name,
and with no muss or fuss.

The examples in the last paragraph are all small cases, petty matters—in the eyes of
the law, at any rate. The situation in regular trial courts is not much different. Thousands
and thousands of couples file for divorce; all but a few suits are uncontested. Thousands
and thousands of estates go smoothly through probate without a will contest or serious
dispute. Most criminal trials, even for serious offenses, do not go to trial: as we said, the
defendants “cop a plea,” that is, they plead guilty as part of a plea bargain. Thousands
and thousands of accident cases are filed every year; only a tiny percentage go to trial. In
California, more than nine out of ten cases in superior court ended without any trial in
2012 to 2013.>” In Wisconsin, in 2012, there were 135,336 civil cases filed in the trial courts
of general jurisdiction. But of this mass of cases, only o.2 percent ever made it as far as a
jury trial; another 8.2 percent were tried before a judge, and all the rest dropped out or
were terminated in other ways.?® In federal court, the numbers are even starker—in 2013
to 2014, only 1.2 percent of all civil cases went to trial.?’

Most issues, in fact, never even reach the stage of filing. An elaborate study of dis-
putes and dispute settlement points up this fact. The study surveyed selected households
in South Carolina, Pennsylvania, Wisconsin, New Mexico, and California to see what

legal “grievances” people had and what became of them. The authors found that for
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every thousand grievances in tort, mostly personal injury matters, only 201 “disputes”
emerged, and only thirty-cight of these disputes ever got to the stage where somebody
filed a complaint in court.*® Most of these thirty-cight, moreover, will not go to the jury;
they will get filtered out or settled before reaching that point. Thus only a third or so of
1 percent of all grievances go the whole route.

Yet this is supposed to be a litigious society. The fact is that courts play the role of deci-
sionmaker in only a tiny percentage of grievance situations. Few contentious situations
actually hatch and grow into regular trials. The survival rate is like that of the thousands
of eggs that fish, frogs, and insects lay: out of each batch only a few survive.

What happens, then, to the other grievances? Why do so few potential cases ever
get as far as filing suit? Why do so few reach the goal line? The general answer is sim-
ple: trials are risky and expensive. Usually, both sides would be better off settling, and
so settle they do. In auto-accident cases, it makes sense for an insurance company to
pay off the claim if the settlement amount is less than what a court case would cost
and what the company would probably lose at the trial. Similarly, it makes sense for
a victim to settle, even for less than he or she would probably win at a trial. There is
always the risk of losing. And the trial itself and the lawyers will cost money, win
or lose, in most types of cases.*! For smallish claims, trying to settle almost always
makes sense.

This means that you don’t learn the “real” law of contracts, or landlord-tenant dis-
putes, or auto accidents by studying trials and cases. The real law of auto accidents, for
example, is the law of insurance adjusters, lawyers’ negotiations, and the like, as well as
the law of the courtroom. Of course, when a woman hit by a car settles with the driver’s
company we cannot assume that the law did not influence the outcome. The insurance
company and the woman’s lawyer are well aware of the state of the law. Hanging over
their heads as they dicker are their guesses about the law and about the way a trial would
actually come out if they got that far. These guesses affect the terms of their agreement.
The parties bargain and reach settlement on their own, but they bargain “in the shadow

of the law,” to use the pungent phrase mentioned in Chapter 2.%>

THE BUSINESS OF THE COURTS

Exactly what kinds of cases do courts handle? What is the business of the courts? We
know surprisingly little in any systematic way about this subject. Judicial statistics are a
sorry mess, generally speaking. Each state handles its own statistics; some are better than
others; in all cases, it is hard to compare across state lines. Legal scholars have not done
much to fill in the gaps. There are only a handful of studies that have tried to get a grip
on the flow of business through general trial courts; petty courts are even more obscure.

You may find this surprising. After all, courts hardly work in secret. They deal with
the public every day; ordinary people come in contact with them. These people no

doubt form impressions about what courts do. Judges, lawyers, and court clerks have
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their impressions, too. But it is one thing to have impressions; to have a sound, system-
atic grasp of the facts is another thing. After all, we see other people every day, we look
at them, we talk and interact with them; but without a census, we would never know
exactly how many people live in this country, where they live, who they are, and so on.
We would have impressions, of course, but impressions can be very, very wrong,

Bad as they are, published statistics on the work of the courts are a good place to start.
They give some idea of the workload of courts. In California, the superior courts are
the trial courts of general jurisdiction. In 2013, there were 1,695 judges serving on these
courts. Plaintiffs filed 922,458 complaints in these courts. Of these, 53,273 were classi-
fied as “personal injury, property damage, and wrongful death” more than half of these
(30,159) were under the heading “motor vehicle.” There were 389,087 so-called family-law
cases; many of these (140,180) were divorce, separation, or annulment proceedings—
marriage accidents, as it were. There were 41,419 probate cases (involving estates of peo-
ple who had died) and 25,013 cases involving mental health assessments. All this was on
the civil side. Superior courts in the same year also heard 260,461 criminal cases (felo-
nies) and dealt with 52,732 cases of juvenile delinquency.** Each state, of course, has its
own quirks of jurisdiction, as well as its own way of counting and classifying cases. But
everywhere, in terms of sheer bulk, auto accidents, divorce, and probate loom very large
on the dockets.

These numbers of cases are impressive. The numbers filed in petty courts, however, are
almost astronomical. There were, it is estimated, almost 52 million traffic cases filed in
the various traffic courts of the states in 2012. But here the trend is not up but down: traf-
fic cases are about 10 percent lower than they were in 2008. This is both because of a
long-term trend to take petty traffic matters (parking, for example) out of the courts
and let the bureaucracy deal with them; more immediately, it might be the result of the
2008 recession. The numbers, however, are still impressive; and there were, in 2012, over
9.5 million small civil cases in the petty courts along with 13.4 million (petty) criminal
matters.** These figures give at least some idea of the tremendous number of petty cases
that come up every day in the lowest courts. They are the plankton in the ocean of law.

What the numbers do not tell us, for whatever level of courts, is how much time and
effort cases of particular types take up. Often the states count the number of cases filed,
not the number that go to trial (which, as we know, is a much smaller figure). Uncontested
divorces, for example, puff up the figures enormously, especially in these days of no-fault
divorce. But most of these cases are short, snappy, routine. One big trial may gobble up
more energy and manpower in court than hundreds of these cut-and-dried affairs. The
bare statistics do not give us much feel for the court as a living organism.

We get a better idea from the (rare) studies of courts in actual operation. These con-
firm that much of what courts do is utterly routine. The uncontested, no-fault divorce
is the perfect example. Often there is, or was, a real dispute. A marriage is on the rocks.
He and she might argue about property, who gets the house or the car, how the bank
accounts should be divided, or about custody of the kids or visiting rights. For most



72 American Law

people, these problems are ironed out long before any papers hit the courtrooms—in any
event, long before the case reaches His or Her Honor, the judge. The parties themselves
work these matters out, often with the help of lawyers. They, the parties and the lawyers,
are the ones who decide the case.

The studies all agree on this point. The courts do a lot of routine administrative work;
they rubber-stamp uncontested judgments and out-of-court decisions in a high percent-
age of the cases. Wayne McIntosh did a study of the work of the St. Louis Circuit Court,
a trial court of general jurisdiction, from 1820 into the 1970s. His study documents the
dominance of voluntary dismissals and uncontested judgments. For the first hundred
years of the study, about one case out of four ended in a “contested hearing or trial,” but
after 1925, the “average skirted downward into the 15 percent range.” In other words,
rather less than one case out of five in the 1970s called for any real judging,® and as we
discussed earlier, that number has done nothing but drop since then. Thousands of cases
arc handled every day in court that a clerk could dispatch, or a well-made machine; as we
noted, some states, in recent years, have tried to get petty traffic cases out of the court-
room and into the offices of clerks.

If there are so many routine cases, then can we say that courts have abandoned their
historic function of handling “disputes”? Yes and no; the evidence is conflicting. What is
clear is that certain kinds of ordinary disputes have tended to drop out of court. In 1994,
in forty-five urban courts, less than 4 percent of the civil filings went to trial—1.5 percent
to “bench trial” (judge alone), 1.8 percent to a jury.*® Only a minority of extraordinary
cases are still there in court, getting the full treatment; indeed, these extraordinary cases
may be becoming a bit more common. Balanced against those who think the courts are
doing too little—those who think they are abdicating their function, or neglecting the
legal interests of the poor and the middle class—are those (more numerous, probably)
who think they are doing too much, upsetting too many apple carts, meddling in too
many affairs.

Appellate Courts. The work of appellate courts is, in a way, less obscure than the work
of trial courts. High courts publish their opinions; their output is thus an open book.
Moreover, these opinions are what students study in law school; they are the raw materi-
als that lawyers often work with in deciding the state of the law. Also, it is the high courts
that make headlines (if any courts do). And no court in the world sits in the spotlight as
much as the Supreme Court of the United States.

Despite this, the general public has only the vaguest idea what the Supreme Court
does, day in and day out. Most people know chiefly about a few sensational cases. They
probably know that the Supreme Court once struck down state abortion laws, and that
the Court also once ordered schools to desegregate. More recent cases flit in and out of
the public consciousness. Most educated people were aware that the Court struck down
some key provisions of the Voting Rights Act in 2013 and upheld the Affordable Care
Act (“Obamacare”) in 2012 and again in 2015. They are aware that the Supreme Court,

in June 2015, decided in favor of same-sex marriages (more on this later). But, almost
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certainly, most have never actually read any of these Supreme Court opinions (they
might be dismayed to find out how wordy the justices are). People know only a little bit
about the Court, and many of them probably have as much wrong information as right.
(They know even less about what state high courts do.) There is, to be sure, a certain hun-
ger for information (or gossip). Zhe Brethren, by Bob Woodward and Scott Armstrong
(1979), promised a look “inside the Supreme Court”; it was a runaway bestseller.

So much for the layman. Lawyers, on the other hand, know a great deal about certain
aspects of appellate courts, but lawyers, too, have great gaps in their knowledge. Not
many lawyers ever appear in front of an appeals court. Even the lawyers who do appear
haven’t systematically studied the work flow in appellate courts (why should they?); they
have at most some vague impressions about the state of the docket.

One lawyerly impression is that over the years the U.S. Supreme Court has been
hearing more and more big, important cases, has gotten enmeshed more and more in
controversy, and has handled more and more hot potatoes. This impression may well
correspond to the facts. The Supreme Court has gradually gained, as we noted, almost
total control over the cases it takes and rejects—a process that began in the nineteenth
century, but was only completed in the twentieth. It has used its power to get rid of dull,
ordinary cases. Not every Supreme Court case makes the headlines, but every case is by
some standard important and is worth atleast a paragraph or two in the New York Times.

This was not true in the late nineteenth century. The Supreme Court in our day would
never deign to take most of the cases reported in Volume 105 of the United States Reports
(covering October Term, 1881). In one of these cases, the Court had to decide whether
a method of packing cooked meats for transport was novel enough to deserve a patent.
(The meat was to be cooked at 212 degrees Fahrenheit, and “while yet warm,” pressed
into a box or case “with sufficient force to remove the air and all superfluous moisture,
and make the meat form a solid cake”). The Court said no.*” There were cases about
public lands; what the customs tax should be on snuff and on white linen laces; whether
a railroad was liable to a passenger who committed suicide in a fit of despondency six
months after a railroad accident; whether a commodore in the navy who traveled under
government orders to Rio de Janeiro, but in a foreign ship, was entitled to mileage at
eight cents a mile. Cases of these types have totally disappeared from the workload of
the Supreme Court.

State supreme courts have traveled a somewhat similar road. Many of them now have
almost as much control of their dockets as the U.S. Supreme Court. A statistical study of
the workload of sixteen state supreme courts by Robert A. Kagan and associates, cover-
ing the period between 1870 and 1970 (later updated by Herbert M. Kritzer and others
to included data from 1995 to 1998),* revealed dramatic changes in court business over
time. The typical case in 1870 in the Supreme Court of North Carolina or California
would be either a property case (a dispute, say, over who owned some tract of land) or a
commercial case (whether a buyer, for example, had a good excuse for refusing to accept

a carload of lumber). Many of these cases involved debt (for example, an action by a
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creditor to collect on a promissory note). In the period 1870-1900, 33.6 percent of the
cases in these sixteen courts fell under the heading “debt and contract” and 21.4 percent
fell under the heading “real property.”

In the original study, the period between 1940 and 1970 showed quite a different pic-
ture. Debt-and-contract cases had shrunk to 15 percent, property cases to 10.9 percent.
One big winner was “public law,” up from 12.4 percent to 19.4 percent. These were cases
on taxation, on regulation of business, on government abuse of authority. Criminal cases
had risen from 10.7 percent to 18.2 percent, torts cases from 9.6 percent to 22.3 percent.
Some of these trends were clearly accelerating; by 1970, criminal appeals had grabbed an
amazing 28 percent share of the business of state supreme courts. That trend continued
into the 1995 to 1998 period, when criminal cases made up 32.8 percent of the cases. Free
counsel in criminal cases helps explain this great bulge of cases. The rise in torts cases
was also not wholly unexpected. It reflects the great boom (if that is the word) in indus-
trial accidents, followed by an even greater harvest of auto accidents, products-liability
cases, and such newfangled fads as medical malpractice. Of course, more accidents does
not necessarily mean more accident cases; many people feel there has also been a rise in
claims-consciousness. But this is a matter of some dispute.’® In any case, unlike criminal
cases, torts cases leveled off by 1995 to 1998, comprising only 20.7 percent of the courts’
cases. And those property cases that once filled state supreme court dockets? By the 1995
to 1998 period, they had continued their century-long decline, down to 2.1 percent, per-
haps as a result of the rise of title insurance.

We must remember that the Kagan study and the Kritzer update looked only at the
top courts in the sixteen states that constituted its sample of states. Many of the big
states, California, for example, now have three layers of courts, not two. Some of the
cases disappearing at the top are common at the middle level. It seems clear, though, that
something is happening even in smaller, two-tier states, like South Dakota. They are fol-
lowing the same road, though a bit more slowly and with less control of their destinies.
The studies tell us, at least, what kinds of dispute top courts consider important enough
to spend time on; to a certain extent, we also learn something about the demand for the
top courts’ time.

The trends are not inconsistent with what seems to be happening at the trial-court
level. Here, too, it is the ordinary case that gets squeezed out. Everyday business cases
(contracts, property), which have become less common at the high-court level, and the
simpler family cases and probate cases are also dropping off at the trial-court level, or
clse, as in divorce, filings may be high, but actual trials are uncommon. On the other
hand, cases in which individuals or groups confront the government seem to be increas-
ing in number. This category includes criminal cases. Most criminal cases get plea-
bargained out, but of those that “stay the course,” more will be hard-fought and more
will get appealed than would have been true a century ago.

There also seems to be growth in some categories of unusual or extraordinary cases—

the tough cases, cases about society’s dirtiest linen and hottest potatoes, the deepest,
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most sensitive, most poignant issues of the day. This is certainly true in the federal
courts, and true to a lesser extent in state courts. Many people, from high-court judges
on down, wonder why some of these cases are in court at all. They illustrate something
mysterious and fundamental about American society and its legal system. In the United
States, social issues often dress themselves up in legal costume and muscle their way into
court. There are not that many countries in the world where abortion policy is decided,
in the first instance, by judges. In few countries would courts draw the boundary lines of
school districts or demand wholesale reform in state mental-health facilities. Yet these
things happen in the United States.

A movement is going on that is bringing these issues into court, which expands the
very idea of what should or can be dealt with through law and litigation, and which
causes “law” to seep into nooks and corners where it never penetrated before. Nobody
has quite found the right name for this movement or trend. We can call aspects of it judi-
cialization, legalization, constitutionalization, the due-process revolution, or something
similar. Whatever its name, it is certainly a significant trend. Court-like procedures and
habits extend their tentacles throughout government, big institutions, and society in
general. Courts themselves have become final arbiters of many social issues, not just indi-
vidual disputes. Think about segregation, abortion, same-sex marriage. Think about the

Court’s role in the presidential election of 2000.

HOW COURTS DECIDE CASES

We have looked at the kinds of cases courts hear, the way they are handled, and the num-
bers that get filtered out along the way. Who wins and who loses in the cases that do get
decided? And how are these cases decided? What factors tilt verdicts and decisions one
way or the other?

Formally, it is easy to describe the process. In a trial court, the lawyers on each side
present evidence and make arguments. Then the jury, if there is one, retires behind closed
doors, talks things over, votes, and brings in a verdict. The jury deliberates in secret and
never gives out reasons for what it does. (Individual members sometimes talk to report-
ers after the verdict is in, when the case is newsworthy—for example, after the celebrated
trials of O.J. Simpson in 1995 or George Zimmerman in 2013.) Generally speaking, the
mind of the jury is a closed book. Research has opened the book somewhat. We know,
for example, that the thought processes of juries do not result in decisions that are rad-
ically different from what judges would decide; that juries do pay attention to what the
judge tells them; that they generally try to live up to their expected role.”!

Juries, however, are the voice of the community; and the “community” may be preju-
diced or ignorant. Historically, juries in the white South were notoriously prone to act
unfairly toward blacks. How much race and gender prejudice remains in jury decision-
making is a much debated subject. Historically, too, there have been many examples

of what is called jury “lawlessness”—willful refusal to follow the law. “Lawless” or
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“nullifying” juries have refused to convict bootleggers or drunken drivers or poachers or
even rapists, and even when the defendants were clearly guilty. A jury will behave “law-
lessly” when it reflects norms outside the official norms of the law. Juries, for example,
for a long time refused to convict men who killed a rival who was having an affair with
the defendant’s wife; this was the so-called “unwritten law.” Juries do not like to convict
mercy killers: old people who put a dying, pain-wracked spouse out of her misery. This
sort of jury lawlessness undoubtedly exists, but perhaps on a more modest scale than at
times in the past.>?

Judges and jurists deplore jury lawlessness, but not everybody agrees that jury nulli-
fication is always a bad thing; certainly, many people would applaud the mercy killing
verdicts. There is even an organization—the Fully Informed Jury Association (FIJA),
formed in 1989 —that lobbies for “laws protecting the right of nullification.” FIJA gath-
ers together some strange bedfellows, right-wing and left-wing, united in their hatred
of certain laws—marijuana laws, tax laws, mandatory-helmet laws, for example—and is
eager to authorize juries to disregard these laws.>> FIJA members protest outside court-
houses and hand out pamphlets to potential jurors.

What about the higher courts? Appeals courts do not run trials, but they receive
“briefs,” hear oral arguments, confer, decide, and write opinions. (A brief is a lawyer’s
formal argument, putting before the judge one side’s version of the law and facts. Many
of them are anything but brief.) The opinions pour out of the presses every year, vol-
ume after volume. Every state publishes opinions from its highest court, and many states
(New York, California, and others) publish opinions from middle-level courts as well.
Pennsylvania even publishes some trial-court opinions. A good law library used to have
literally thousands of these volumes of reports, as more and more cases get decided, year
after year. There are over five hundred bound volumes for the U.S. Supreme Court alone.
Opinions of the lower federal courts fill well over a thousand volumes; there are many
times that number for state courts. Inside these volumes are millions of words, all, in a
way, telling the world how the court decided its cases. Nowadays, these words are also
online; lawyers and law students rarely venture into libraries, some of which have gotten
rid of the bound volumes; the vast body of written opinions is available at the click of a
computer (though at a price).

The typical written opinion follows a fairly standard format. The opinion sets out the
facts, states what the issues are, looks at statutes (if any) that have a bearing on the mat-
ter, looks at past cases (if any) on the same subject, and discusses the relevance of these
“authorities.” The court will announce certain legal principles that it (or courts in earlier
cases) squeezed out of precedents or statutes. It applies or tries to apply these principles
to the facts of the case and then comes up with an answer to whatever question or riddle
is posed. This, then, is the decision. It either agrees with the results of the lower court (in
which case the decision below is “affirmed”) or it disagrees (in which case the decision
below is “reversed”). Many cases are “reversed and remanded,” that is, sent back down to

the lower court, with orders to do it over again, and this time get it right.
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Usually, the decision of an appeals court is unanimous—that is, all the judges agree
with the decision. Less often, one or more of the judges has a different view of the matter,
and there will be a “dissent.” Courts almost always have an odd number of judges (five
in Idaho; nine in the U.S. Supreme Court). The majority wins. If there is no majority (if
a judge is sick or absent or disqualified and the rest split evenly), the lower court’s deci-
sion will stand. Once in a while, a judge who agrees with the majority as far as its result
is concerned will nonetheless quibble about the reasons. Such a judge can write a special
opinion, called a “concurrence.”

In some courts, dissent is quite common; in others it is rare. Certain kinds of cases are
dissent-prone; others are not. The percentage of cases with dissents has been rising over
time. In a study of sixteen state supreme courts, it was found that all but 8.7 percent of
reported cases in the period 1870-1900 were unanimous. The nonunanimous cases rose
to 15 percent in the period 1940-70. In the latest decade that the study covered, 1960-
70, the rate had risen still more, to more than 16 percent. A more recent study found that
22.2 percent of state supreme court decisions in 2003 contained at least one dissenting
opinion, while 16.4 percent had concurring opinions.’*

These were the aggregate ﬁgures. Variations from court to court were striking. In some
courts, there seems to be a tradition of squelching dissent. Other courts place less value
on presenting a united front. About 98 percent of the cases decided by the highest court
of West Virginia were unanimous in the 1960s, but only about 56 percent of such cases in
Michigan. In some states, the dissent rate fluctuates, for no apparent reason. In Arizona,
the dissent rate was 17.77 percent in 1917 and a big fat zero in 1921. In 1989, the rate was
6.81 percent; the next year, 1990, it jumped to 14.65 percent.” The overall trend, however,
is clear. High courts take and decide fewer cases than they did a century ago, but the ones
they take are more controversial, and this in itself probably generates a rising dissent rate.>®

Dissents are often more personal and less legalistic than majority opinions; Justice
Scalia was famous for his vituperative, angry, and sarcastic dissents. But, in general, dis-
sents rehash the same sorts of legal arguments as the majority. The presence of dissents,
however, makes the point that in many cases there are no “right” legal answers—or at
any rate, the right answers are not self-evident, even to a judge. Most close scholars of the
legal process have their doubts about whether “the law” is ever that clear and knowable,
even in unanimous decisions. After all, few appeals are “frivolous” (that is, totally hope-
less, or without any merit whatsoever). There is at least some sort of argument, for both
sides, in almost every case. Maybe not in trial courts; but every case that the Supreme
Court takes, or the supreme court of Florida or Pennsylvania, has to be one where rea-
sonable people (or lawyers) could differ.

In general, scholars who study courts are a fairly skeptical lot. They read the written
opinions, as they must, but they take them with a grain of salt. They certainly do not
think that written opinions tell us exactly what goes on in the minds of the judges. They
are suspicious of the power of dry legal arguments. They find it hard to believe that these

arguments really persuade the judges, really move them to choose one side over the other.
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But if not, what does? And is the elaborate facade of legal reasoning nothing but win-
dow dressing? An immense effort has gone into the study of judicial decisionmaking,
trying to smoke out the governing factors and paint a realistic picture of the process. It is
not an easy job. Nobody can read minds, few papers, notes, or diaries of judges are avail-
able, and judges rarely tattle on themselves. They are shy creatures, who dislike public
attention. They want obscurity, and they generally get it.

The U.S. Supreme Court is a special case. Its decisions can hardly avoid the lime-
light. Yet its actual work goes on behind a velvet curtain of secrecy. Some justices even
destroy their legal papers. Enough remains to shed some light on the process, but there
are many gaps. As one author put it, journalists who cover the Supreme Court are like
those assigned “to report on the Pope.” The justices issue “infallible statements,” draw
their authority from a “mystical higher source,” and conceal their status as human beings
“in flowing robes.” The justices have life tenure, which implies a license to thumb their
noses at the news media.”’

The air of mystery is probably one reason for the astounding success of Woodward and
Armstrong’s The Brethren, the 1979 “exposé¢” of the Supreme Court. The book was based
in part on gossip leaked from the justices’ clerks. It titillated the public with its claim
to tear aside the veil of secrecy. In the introduction, the authors described the Court as
an institution working “in absolute secrecy.” No other institution has “so completely
controlled the way it is viewed by the public.” The public seemed quite cager to read this
collection of tidbits about the justices, their habits, their likes and dislikes, their internal
bickering, their opinions about each other, and the little inside dramas that led to this
or that famous decision. Later authors have also tried to capitalize on the public fascina-
tion with the internal workings of the Court. Jeffrey Toobin, for example, published The
Nine in 2007 with the subtitle “Inside the Secret World of the Supreme Court.”

The Brethren and The Nine were hardly systematic studies. Some scholars, however,
have tried to study judicial behavior in a more rigorous way. Much of the effort has gone
into dissecting the work of the U.S. Supreme Court; much less has been done on the
work of state courts or lower federal courts. The overall questions are the same: Can
we find some factors which explain why judges decide the way they do? Does it matter
whether a judge is a Republican or a Democrat? Whether the judge’s family was rich or
poor? Whether he or she is Protestant or Catholic? How much can we learn by explor-
ing judges’ attitudes or values? How much would we learn if we could give the judges
personality tests?

The results are not terribly exciting. Many studies, for example, have shown that judges’
political orientations affect their judgment. One recent study of the federal courts of
appeals showed that, generally speaking, the political party of the appointing president
was a good predictor of how a judge votes in most types of cases. But other factors, such
as the ideology of the other two members of the panel (remember, federal appeals judges
usually sit in panels of three) also played a strong role in an individual judge’s decisions: a

judge’s ideological tendencies were amplified when sitting with like-minded judges and



The Structure of American Law: The Courts 79

dampened when sitting with judges appointed by a different political party.>® Another
recent, large-scale study showed that judicial ideology affected judicial decisionmaking
at all levels of the federal judiciary, with the effect being the greatest at the top, at the
Supreme Court. There, consistent with many other studies, they found that “Justices
appointed by Republican Presidents vote more conservatively on average than Justices
appointed by Democratic ones.” This, they admit, tracks pretty closely to what “everyone
knows.”?

For many, the high (or low) point of ideological decisionmaking was the judgment
of the Supreme Court in Bush v. Gore,* settling the controversy surrounding the 2000
presidential election in favor of George W. Bush. The five most conservative members
of the court—]Justices Rehnquist, O’Connor, Scalia, Kennedy, and Thomas—ruled
that the disparate standards being used to recount Florida’s ballots violated the Equal
Protection Clause of the Constitution. This was somewhat startling because it involved
an expansive, “liberal” reading of that clause—something that you wouldn’t ordinarily
expect from those justices. But, here, it led to the election of the more conservative can-
didate. (The other members of the Court were not immune from this kind of results-
oriented judging: two of the more liberal justices—Ginsburg and Stevens—argued,
atypically, for a more restrictive reading of the clause in their dissents.) In the end, the
decision, in effect, flipped the typical relationship between the executive and judicial
branches on its head—instead of the president appointing members of the Court, the
Court had selected the president. The majority’s opinion was widely viewed, by both
liberal and conservative commentators, as blatantly partisan.

What about other possible explanations for why judges decide the way they do? As
with political ideology, the studies do not tell us much that is new or startling or enlight-
ening. The background or the personality of judges apparently does not explain how
they decide their cases. Does the gender of the judge make a difference, now that there
are more women judges? Do male judges decide cases differently when a female judge is
on the same panel? Recent studies tend to say yes to both questions, but perhaps only in
certain types of cases such as those involving sex discrimination.®’ Scholars have even
begun studying some of the more arcane effects of gender. One recent study, for example,
demonstrated that “judges with at least one daughter vote in a more liberal fashion on
gender issues than judges with sons.”®* Again, though, this shouldn’t be too surprising.
The research, on the whole, has not reaped much of a harvest, at least if we're looking for
something unexpected.

Trial-court rescarch has been disappointing, too. Many scholars suspect that judges,
consciously or not, are prejudiced against blacks or poor people, or that white-collar crim-
inals are treated better (or worse) than street criminals, or that courts are more lenient
(or harsher) toward women defendants. There have been many, many studies—hundreds
of them, in fact—on such issues. What is surprising is how little has been proved one
way or another. A number of studies show that white and black judges make different

kinds of decisions in civil rights cases, like those involving employment discrimination
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or voting rights.® But what about criminal cases? Do blacks charged with a crime in the
United States today (yesterday may be different) get a worse shake—more convictions,
tougher sentences—than whites facing the same sort of charge? It turns out that this
question is devilishly hard to answer because of problems with data and because there
are so many variables.®* The jury is still out, so to speak, on this general subject.®

The meager harvest from these lines of research has led some scholars to try a different
tack. Have we been too skeptical about the effect of the law itself on decisions? Perhaps
judges honestly try to live up to what is expected of them. Perhaps they really try to play
their part. Society has cast them in the role of judge, and they try to follow the script. In
other words, the job description, the black robes, the tradition, may be as important in
explaining judicial behavior as are childhood background or training or social class. As
far as appellate courts are concerned, there is also the doctrine of precedent, that is, the
idea that courts are supposed to follow past cases, indeed, are “bound” by them. Despite
our skepticism, is it possible that this is what judges are really trying to do? It at least
sounds plausible. But the idea that the law itself is the decisive variable still waits for
more rigorous tests.

The conceptual and methodological issues are quite complex. A study by Ilene
H. Nagel analyzed decisions on whether to grant bail or not in about 5,600 criminal
cases from a borough of New York City, 1974—75. The study seemed to confirm that
“formal law” was a significant factor in the “decision calculus” of the courts. It was not
the only factor, but it was extremely significant. “Bias” on the part of judges played a
lesser role. But Nagel also points out what many studies gloss over: the law itself often
embodies a flexible, shifting standard. Judges are allowed by law to take many factors
into account. Thus the distinction between legal and extralegal factors has been much
overdrawn and overemphasized: “the complexities of law have often been ignored, and
the extralegal category has been narrowly and selectively defined.” Understanding how
courts work will take continued study and greater sophistication in design.®¢

A few scholars have stressed what we might call the “structural” element in deci-
sions.”” High-court cases are decided by groups of judges, not by one judge sitting alone.
The Supreme Court, as we mentioned, is made up of nine justices. California’s top court
has seven. The middle-level federal courts usually deliberate in panels of three. Typically,
there will be some sort of process for assigning cases to particular judges, who then draft
an opinion. To build a majority, a judge may have to make some sort of “deal,” conces-
sions to other judges who more or less agree with him. He may have to tone down certain
language, or change the emphasis, and so on.

This process was one of the Supreme Court “secrets” that The Brethren so breath-
lessly revealed. No political scientist or court watcher was much surprised, of course.
This inside dope was old news to them. This fact does say something about structure: a
single judge, sitting alone, does not have to shade his views to construct a majority. Such
a judge is, however, worried about the structure on top—the appeals court. No judge

likes to be reversed. It is also obvious that upper courts need and want the cooperation of
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lower courts, which, after all, apply the doctrines and rules that upper courts lay down.
Some high courts may make concessions or frame rules with the lower courts in mind.

There has been surprisingly little work on still another factor: the influence of outside
social forces. One reason is that research tends to focus on differences among judges. The
studies ask why Judge A and Judge B scem to disagree in their voting, This means con-
centrating on cases in which at least one judge dissented. But it might be just as interest-
ingand important to note the ways in which Judge A and Judge B think alike, to see how
all judges change their tune in the course of time, under the pressure of social change.

For example, all judges (or almost all) today have attitudes about race relations, pow-
ers of government, civil liberties, and the like that are light years away from the attitudes
of almost all the judges who worked and wrote a century ago. If you brought back to
life a nineteenth-century judge, he would be dumbfounded to learn about the state of
civil-rights law today. He would even be amazed at what has happened in tort law, how
far the courts have gone in making companies pay for damages caused by badly designed
products, such as defective cold cream, soup, medicine, and automobiles. The wheels of
doctrine have turned many times, in response to changes in the world outside the court-
room. True, some judges today stand on the right side of the political spectrum, while
others stand on the left. But the point around which they revolve, the point from which
they deviate, right or left, is determined by social forces, by the national agenda—in
short, by the way things are today.

If we look at the long run, at major trends, the law seems like so much putty in the
hands of the larger society. Probably not one judge in the nineteenth century thought the
death penalty was unconstitutional. Some were for it, some against it; nobody imagined
that it violated the Eighth Amendment of the Constitution or any other amendment,
for that matter. Today, some judges think it does; even some justices of the Supreme
Court seem to believe this.®® The Court, as we will see, went around and around on this
question, and ended up upholding the death penalty—as most state court judges have
done as well. But even these judges would agree that a serious legal question was posed.
This was not true a hundred years ago.

Similarly, most nineteenth-century judges saw nothing wrong, legally speaking, with
segregation of the races. Today, not a single federal judge thinks it acceptable (or is willing
to admit it). That abortion and gay rights were constitutional issues was quite unthinka-
ble. If anybody suggested to John Marshall or his associates, or to Thomas Jefferson him-
self; that the right to free speech included the right to sell picture books showing naked
people making love, they would have thought that person crazy. The world has changed
since then; judges” ideas have changed accordingly—even though they do not all agree.
And of course the law has changed with them.

Social change, in short, drags doctrine along. Judges live in society, and their way
of thinking shifts, consciously or unconsciously, as things happen in the world all
around them. Often they are hardly aware of what is going on. If you ask judges what
they do and how they decide cases, they are still likely to tell a rather old-fashioned
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tale. They will say that they search conscientiously for the law, and that they are
guided by existing law. Many judges (not all) deny that they take social policy into
account. Yes, they have values and beliefs and opinions, but they try to suppress them
when they do their judging. This general pattern emerges from the few interview
studies of judges. There is variation among judges (and courts), but on the whole, the
typical judge is quite conservative in what he or she says about the job. Chief Justice
John Roberts Jr. famously claimed at his Senate confirmation hearings, “I will decide
every case based on the record, according to the rule of law, without fear or favor, to
the best of my ability. And I will remember that it’s my job to call balls and strikes,
and not to pitch or bat.”®” Other judges share this view. In a study by Henry A. Glick,
for example, Louisiana judges, almost to a person, expressed the opinion that “nonle-
gal factors” played no role in a judge’s decisionmaking.”

There is no reason to accuse Chief Justice Roberts or the judges of Louisiana of hypoc-
risy. No doubt they meant what they said. Judges do try to play the “legal” role, though
probably not in every case. Some cases seem minor or unimportant; they are interesting
only to lawyers, or not even to them. When a case of this kind comes up, the judge may
have no strong feelings one way or the other. The judge (or a clerk) “looks up the law,”
figures out which way old cases point, and goes with the flow of past doctrine.

Even these cases, of course, may not be as cut and dried as one might think. As every
law student comes to know, the law is often cloudy, ambiguous, uncertain. What the
judge sees as the law is, in many cases, a little like a social inkblot test. The judge sees the
case through his or her personal lenses. In these cases, the law is not in the books; it is
inside the judge’s head.

A small but important batch of cases falls into quite a different and distinctive group.
These cases cut much closer to the bone. They have massive importance, massive conse-
quences. Here social currents swirl all about, filling the courtroom with their sound and
motion, and these currents affect judges whether they know it or not. In other words, we
can think of decisionmaking as a kind of two-stage process. The first stage is the judge’s
decision whether to play the law game or not. The second stage is the actual decision.

At both stages, attitudes, values, and social forces are crucial. After all, these are what
determine whether the judge sees a question as boring or exciting, important or trivial,
technical or nontechnical, socially and politically sensitive or solely “legal.” The judges,
to be sure, may not be aware at all of this two-stage process. They may feel that they are
strictly bound by the law, and nine times out of ten they are quite sure that “looking for
the law” is exactly what they are doing. But the two-stage process explains a mystery—
how it is that social forces seem to have a powerful influence on the way the cases come
out, yet at the same time judges say (and feel) that they simply “follow the law.”

Glick’s study found that most high-court judges do not think of themselves as poli-
cymakers or as lawmakers. They are old-fashioned in their attitudes about judging. But
not all of them: some have a more sophisticated notion. This was true, for example, of the

judges in New Jersey. Their minds were much more open to policy issues, which frankly
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played a role (they felt) in decisions. There is some evidence—it is rather indirect—that
high-court judges in general are moving in this direction. We can call this attitude legal
realism. “Legal realism” is the name of a school of legal thought that flourished most
notably in the 1930s. The realists argued that judges had much more freedom to decide,
more discretion, more leeway, than they admitted, or were aware of; the realists sneered
at the idea that judges decided cases by makinglogical deductions from preexisting cases
and rules. Judges in our system make law; they create new policy. In fact, they cannot
help doing so in certain cases. A realist judge would be a judge who is aware of outside
and inside pressures, aware of the way they affect the judge’s work. Such judges would be
sensitive to the impact of their decisions—that is, their social consequences—and would
be willing to take these into account.

How do we know that legal realism is a genuine force, that judges are gradually con-
verting to this faith? Some crude measures can be found by looking at the style of judi-
cial opinions. This is definitely changing over time. For one thing, opinions are getting
longer; dissents have become more common. Interesting changes are taking place, too, in
citation patterns. When a court writes an opinion, it typically sprinkles citations about
in the text. These are the “authorities” that justify its decision.

Mostly, the authorities are cases, prior decisions on the same legal points. The court
will also cite any laws (statutes) on the books that have a bearing on the case, or cite
the Constitution if that is at issue. In a smaller percentage of cases, the court reaches
out a little bit further. In California, for example, the citation of law reviews (scholarly
journals, mostly published by university law schools) doubled between 1950 and 1970.
In 1960-70, about 35 percent of the opinions written by New Jersey’s highest court
cited law reviews; the California figure was about 26 percent. (In such states as Alabama
and Kansas, however, only 2 or 3 percent of the opinions cited law reviews.) That prac-
tice, though, seems to have peaked in the 1970s and 1980s and tailed off since then. The
Harvard Law Review, for example, was cited 4,410 times by federal courts in the 1970s,
1,956 times in the 1990s, and only 937 times from 2000 to 2007. This trend is not con-
fined to the Harvard Law Review. While about half of the Supreme Court’s opinions in
the 1970s and 1980s cited a law review article, that number fell to 37.1 percent by the first
decade of the twenty-first century.”' Chief Justice Roberts recently went out of his way
to dismiss the whole genre, saying, “Pick up a copy of any law review that you see and
the first article is likely to be, you know, the influence of Immanuel Kant on evidentiary
approaches in 18th-century Bulgaria, or something, which I'm sure was of greart interest
to the academic that wrote it, but isn’t of much help to the bar.””?

But it may be that what has changed is not the attitude of courts toward outside
authorities, but the outside authorities. Law review articles used to be about legal doc-
trine; today, as the Chief Justice pointed out (sneeringly), they are much less likely to
be about a subject a judge might consider relevant. Nonetheless, the trend toward cit-
ing “authorities” outside the narrow band of cases and statutes is likely to continue. For

example, in the same-sex marriage case, Obergefell v. Hodges, decided in June 2015, the
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majority opinion by Justice Kennedy cited, among other things, Confucius, Cicero,
de Tocqueville, works by historians, including Nancy Cott and Hendrik Hartog, and
reports of the American Psychiatric Association.” Typhoon winds of social change rage
about the courts; the problems high courts face become more massive and intractable.
Judges reach out, however, gingerly and delicately, for outside help. Changes in judicial
culture help to smooth this path.

Most research on judicial decisionmaking has focused on high courts, and espe-
cially on the U.S. Supreme Court. This is certainly no surprise. The Supreme Court is
unique in our system. The state high courts are also of obvious importance. After all,
they make and unmake common law. The lower courts suffer from scholarly neglect.
This is a pity. The lower courts may be undramatic, but that does not mean they
are unimportant. The day-to-day work of lower courts, even traffic courts and small
claims courts, has a tremendous effect on the lives of ordinary people. In the long
run, these courts have a tremendous effect on the life of society as well. It was in the
lower courts that the collusive or friendly divorce developed, long before anybody
thought of a no-fault system. In the lower courts, creditors repossess thousands and
thousands of pianos, automobiles, T'Vs, suites of furniture. These courts foreclose
mortgages, evict tenants, hear claims for wages. In all these cases, they act as the
agents of a bustling, growing, rampant economy, for better or for worse. That is not
all. They also process hundreds of thousands of wills, they naturalize foreigners, they
let people change their names, they put their stamp on the adoption of children, they
appoint conservators for old people with Alzheimer’s disease, they approve accounts
of guardians and trustees. They smooth over (or aggravate) unnumbered disputes
between families or neighbors. They punish millions of drunks, millions of speeders,
millions who disturb the peace. They register far-reaching changes in social and eco-
nomic life. They take part, in other words, in a series of events, utterly trivial looked
at one at a time, but of volcanic importance in the mass. Fresh research may someday

clarify how much they have meant, and still mean, to this country.
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The Structure of American Law: Statutes and Statute Makers

COURTS ARE PROBABLY the best-known legal institution in our society, except
perhaps for the police. But they are not necessarily the most powerful. One classical
and durable legal theory has always insisted that courts have no right or power to
make new law. They can only “find” law, or at best apply old law to new situations. It
is the legislatures that have the right to make law, boldly and openly. Indeed, this is
their job: they “pass laws.” Yet students in law schools in the United States, or who
study law and legal process as undergraduates, focus largely on the courts (including
the way in which courts 4o make law, despite the theory). Legal education tends to pay
less attention to legislative bodies—Congress, state legislatures, city councils. It also
neglects administrative agencies.

Yet the legislative branch is a tremendous presence in society and in the legal system.
It is part of the bulk and body of Leviathan. There are vast numbers of lawmaking bod-
ies, all up and down the land. As with the courts, we can imagine them arranged in a
kind of pyramid. At the base of the pyramid, in the typical state, are the lawmaking
organs of local government. In California alone, there are more than five thousand local
bodies with some lawmaking or rulemaking power. These include city councils, county
boards, boards of supervisors, and thousands of special-purpose bodies. There are fifty-
eight counties in California (San Francisco is specially classified as a “city-county”) and
448 cities.! There is also a patchwork quilt of over a thousand school districts* and, as
of 2012, 4,711 special districts in charge of everything from parks, water, and power to

mosquitoes, sewers, and cemeteries.’
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One could quibble about whether these are all really legislative bodies, but they all
have one thing in common: it is part of their business to establish general rules. This is,
of course, obvious for legislatures, which churn out “laws” or “statutes”; towns and cities
produce “ordinances.” But park districts, transit authorities, sewer districts, and so on
also make rules that are binding within their own small orbits of power.

The state legislature sits at the top of the pyramid in California. It is made up of two
houses, a senate and an assembly. Every state has a legislature, and in every state except
Nebraska the legislature is bicameral, like California’s—that is, there are two houses, an
upper and a lower. California is divided into legislative “districts,” which elect senators
and assemblymembers. At one time, senators were elected more or less on a county basis.
One senator represented the millions of people in Los Angeles County; at the same time,
a few thousand voters in the high Sierra counties had a senator all to themselves. The
U.S. Supreme Court put an end to this; it declared most forms of “malapportionment”
illegal in a series of cases that began with Baker v. Carr.* Today, all senatorial districts in
California are more or less equal in population.

While legislative bodies in California have been described as forming a kind of pyr-
amid, like the courts, the analogy is somewhat misleading. The organization is much
looser: there is no such thing as an “appeal” from the city of Fresno, California, to
the legislature, or from Yolo County to the legislature, or from the city of Hollister,
California, to the county of San Benito. A citizen can, of course, complain that a city or
town has overstepped its legal powers. But this complaint need not go to the legislature,
and normally would not. It would most likely go to the courts.

Still, in another respect, legislative control over cities, counties, and towns goes far
beyond the control that a high court exercises over lower courts. The legislature is in
theory totally supreme. It can completely change the laws about towns and counties.
It can shift boundary lines or add new counties. It can charter cities, amend charters,
or take charters away. It could even abolish some local governments. In practice, the
legislature stays out of most local affairs. But the state capital does have the last word;
it is politics, not legal structure, that protects cities and counties from massive change
from above.

In many states, ordinary people can directly participate in the legislative process
through an initiative, referendum, or recall. An initiative is where a statute or consti-
tutional amendment is placed on the ballot and voted upon by the public, completely
bypassing the state legislature. A referendum is where a legislative enactment must be
approved by the voters before it becomes effective. A recall allows voters to remove a state
official from office before the end of his or her term. All three forms of direct democracy,
and their variations, were introduced into state constitutions (mostly in western states)
during the Populist and Progressive eras in late nineteenth and ecarly twentieth century.
As of this writing, eighteen states permit recall of a state official, twenty-four states have
an initiative process, and all fifty states have some form of referendum.’ But until the late

1970s, they did not play a significant role in state lawmaking.®
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All three forms of direct democracy were viewed as a way to give a voice to ordi-
nary people; to circumvent state legislatures thought to be dominated by special, mon-
eyed interests (or just outright corrupt). Whether they have been successful in doing so
remains an open question. Critics of direct democracy point to several shortcomings
of the process.” They believe, for example, that it may lead to shortsighted decision-
making, such as when Californians passed Proposition 13 in 1978, capping property
taxes and robbing their (then) first-rate system of public education of necessary fund-
ing.® They claim that the only “people” given a voice through the modern initiative
process are those with enough money to collect the thousands (or, in California, hun-
dreds of thousands) of signatures required to get a proposal on the ballot and fund a
modern campaign for its passage.” (It now costs around $3 million just to get a prop-
osition on the ballot in California.)" Initiatives also suffer from being all-or-nothing
propositions—they don’t go through the give and take of the legislative process that
may accommodate particular interests or make a law more workable. Supporters,
though, point out that most of the really awful initiatives are rejected by voters or, if
they’re approved, rejected by the courts, and point to a number of important reforms
that could have been accomplished only through direct democracy.!! With the passage
of Proposition 11 in 2008 and Proposition 20 in 2010, for example, California turned
over the highly politicized process of redistricting state and congressional districts to a
nonpartisan Citizens Redistricting Commission.'? These and other reforms like them
are consistent with the original purpose of making an end run around self-interested
state legislators. And, whatever their downsides, people really seem to like the idea of
direct democracy, at least in the abstract, so these devices are likely to be with us into
the foreseeable future.

We live, of course, in a federal system. There is a national legislature, too: Congress.
It, too, is divided into an upper house (the Senate) and a lower house (the House of
Representatives). The House is elected on a population basis, but every state is entitled
to at least one representative, no matter how tiny its population. There are 435 members,
or roughly one for every 700,000 people. There are one hundred senators; each state has
two, regardless of the size of the state or its population. California, with over 38 million
people, has two senators; so do states with fewer than a million people, like Wyoming,
Alaska, and Vermont. This scheme was written into the Constitution (in fact, it is cur-
rently the only provision that cannot be amended, without a state’s consent, under the
Constitution’s own terms)"> and is immune to Baker v. Carr.

The legislative system, like the rest of our legal structure, is influenced by federalism
and, more significantly, by the American habit of decentralization. Voters take it for
granted that the people they elect represent localities and local interests. We do not elect
senators or representatives “at large.” Members of Congress must please the people in
their districts, or they will find themselves out of a job. Also, in the states, and in most
cities, each lawmaker is elected from a particular district, and must be a resident of that

district.
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This is not the case in England, for example; a member of Parliament for East
London need not live there at all. The American system struck James Bryce (who
wrote a classic description of American government in the late nineteenth cen-
tury) as plainly deficient. It meant that “inferior” men would inevitably sit in
Congress: “There are many parts of the country which do not grow statesmen, where
nobody .. . is to be found above a moderate level of political capacity,” he felt. It was
his opinion that men of “marked ability and zeal” were “produced chiefly in the great
cities of the older States.”' This sounds snobbish and wrong to American ears—the
two presidential candidates in 1996, for example, President Bill Clinton and Senator
Bob Dole, both came from small towns in small states (Arkansas and Kansas); both,
whatever else one might say about them, were men of “marked ability and zeal.” Still,
Bryce had a kind of point. The system tends to send men and women to Congress
(and to state capitals like Albany and Sacramento and to city halls) who lack the “big
picture”; they think first and last of the wants and needs of their own little districts.
Indeed, they have to.

It is easy to think of legislatures and courts as alternative lawmakers, or even as
rivals. In some ways they are. But in our tradition, legislatures do many things that
courts cannot do at all, or do only poorly. Legislatures can impose taxes and can
spend money, which courts cannot really do, at least not directly. Courts respond
to particular cases, in which John Smith sues Mary Jones, or the Acme Toothpick
Company sues the city of Little Rock. In making a decision, an appeals court may lay
down a general rule; but even so, the rule is supposed to be limited to the class of cases
that Smith v. Jones represents.

Of course, it is anybody’s guess how broad that category is. But in theory, anything
that goes beyond the case is “dictum” (incidental talk) and is not binding on later
courts. Whatever the theory, courts do act with caution most of the time. They do
not presume to lay down minute, specific, detailed regulations. When a court hears
a zoning case that turns on whether a gas station can be lawfully opened for business
on the corner of Oak and Elm, the court may think the whole zoning ordinance or
plan badly needs redoing, but it will not assume it has the right or the power to redo it
on its own. Nor do courts change the speed limit or adjust parking fines; they do not
generate systems of traffic rules or propose a list of chemical additives that can safely
be used to make chicken soup yellow. Courts, in general, do not propose specific quan-
titative measures. They might (for example) decide that a tax rate is, for some reason,
illegal or unconstitutional; but they will not suggest what the right rate might be. That
is a job for the legislature. In the opinion of some critics, courts have strayed far from
their classic preserves; they are, it is said, meddling in affairs that should not concern
them, and crossing the line that sets them apart from the legislature and the legisla-
tive function. The point is controversial. Nonetheless, we think it is fair to say that

the basic boundary between courts and legislative bodies still, in general, remains, and

holds fast.
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THE LEGISLATIVE OUTPUT

The sheer volume of work done by legislatures, in the mass, is growing by leaps and
bounds. This fact seems crystal clear, though there are few systematic studies of legisla-
tive output and even fewer on the output of city councils and other similar bodies. Today,
in a typical biennial session, over six thousand bills are introduced in the California leg-
islature.” The statute book of a typical state in the mid-nineteenth century consisted of
one fat volume; in other words, all the statutes in force in, say, Michigan or Indiana, were
gathered together in a single thick book. Today, the collected statutes of any state, even
a small state, will be ten or twenty times that size.

The reasons are not difficult to find. This is a complex society, and governing it calls
for many detailed rules. New technology tends to bring new law. Consider, for example,
how much law is on the books because of; or about, the automobile—traffic rules, speed
limits, driver’s licenses, and so on. It may be true that courts have sometimes fudged the
borders between their work and that of legislatures; but it is undeniable that legislatures
have stepped in to regulate matters that were historically the turf of common-law courts.
For example, there was a vast body of law (and litigation) on industrial accidents in the
nineteenth century; the courts created and developed almost all of the rules. Around
the time of the First World War, the states began to pass workers’ compensation laws,
which covered most of this field and basically changed the rules of the game.!

The change was, of course, not just a matter of taste. The courts had developed rules
that were for the most part vague and general. The new statutes were precise and detailed.
For example, in the Idaho statute (passed in 1917), a worker who lost his “great toe at the
proximal joint” in a work accident would receive ss percent of his average weekly wage
(but not more than $12 a week) for fifteen weeks. It is exactly this kind of precision
that goes beyond the traditional power of courts. At any rate, though an immense body
of case law on workers” compensation has accumulated in the last eighty years or so,
the basic scheme operates in a routine and administrative way, under ground rules and
schedules set up by the legislature. Even court cases on the subject use the statute as their

starting point.

CODES AND UNIFORM LAWS

The common-law system is inherently messy; to understand what the law is, one must
(in theory) rummage about in volume after volume of published cases. Judge-made law
in the United States, with its fifty states, is especially ragged, nonuniform, inconsistent.
A code—a statute—setting out the rules of law is much neater and more concise. Perhaps
it is fairer too, since it may make clear, in advance, exactly what the law is, exactly what
rules a citizen has to follow. As the English philosopher Jeremy Bentham pointed out in
the carly nineteenth century, common-law judges made law “as a man makes laws for his

dog. When your dog does anything you want to break him of, you wait till he does it, and
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then you beat him for it.”"” Civil-law systems, with their clean, logical codes, at least seen
much more rational, more organized, than the common law.

In the nineteenth century, some lawyers and legal scholars in the United States, too,
were intrigued by the idea of codifying the law—rtaking excess power away from judges
and setting out the basic rules of law in modern codes. The idea is associated above all
with David Dudley Field, a New York lawyer (1805—94). Field drafted or supervised a
whole series of codes. The most successful was the Code of Civil Procedure, also known
as the Field Code. New York adopted this code in 1848. It merged law and equity into
a single system and in other ways, too, simplified and modernized pleading and proc-
ess in court, though New York later drastically amended its code. Moreover, New York
turned down Field’s other codes, which dealt with substance. These codes, orphaned in
New York, found homes in some of the western states—California and Montana, for
example. Even in these states, lawyers were not trained in habits of reverence for statutes;
the attitude of judges and lawyers toward the civil code of California is far different from
the attitude of French judges and lawyers toward #heir civil code.

At the end of the nineteenth century, another strong but quite different codifica-
tion movement arose. This movement had its greatest successes with regard to com-
mercial law. Here the need was very great. The United States had entered the age of
railroads, telephones, telegraph, interstate business. Goods and labor moved freely
across state lines; laws did not. A company that did business in many states or that
sold its goods in many states had to try somehow to comply with a whole host of
slightly different laws.

The uniform-laws movement was spearheaded by prominent lawyers and legal schol-
ars, but it succeeded, no doubt, because the business community felt a need for it. In 1892,
a Conference of Commissioners on Uniform State Laws was founded. The commission-
ers were appointed by the governors of the states. The first “uniform” law suggested by
the conference was the Negotiable Instruments Law (1896), dealing with checks, bills of
exchange, and promissory notes. It was quite successful; every state eventually adopted
it. The Uniform Sales Act (1906) won thirty-four adoptions. The commissioners contin-
ued their labors and drafted many other laws, some of which also proved popular. The
Uniform Simultaneous Death Act is one example. This statute dealt with the mess that
results when, for example, husband and wife dic together in a common wreck and their
estates are entangled with each other. Most states adopted this uniform act.

But no state is forced to enact a “uniform” law, and in practice the laws may not be
quite so uniform as they look in print. Interpretations can vary from state to state, and
local amendments are always possible. Undaunted, the Commissioners on Uniform
State Laws, including many leading lawyers and legal scholars, took on, in the 1940s
and 1950s, a complex task: drafting (and selling) a whole commercial code. One of the
leaders in this movement was Karl Llewellyn, one of the country’s foremost legal schol-
ars. The Uniform Commercial Code, originally divided into ten separate “Articles” or

divisions (there are now eleven), goes over ground covered by at least half a dozen older
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laws. It replaces the Negotiable Instruments Law, the Sales Act, and others of the older
“uniform” laws.

The code got off to a rocky start and met with considerable sales resistance.
Massachusetts and Pennsylvania adopted it, however, and finally, after intensive efforts,
it took off everywhere. Louisiana, our only civil-law state, was the last holdout; but even
it gave in and adopted the code in 1990 (except for one Article). Still, each state is for-
mally free (if it wishes) to repeal or change the code. The code is a good example of how
it is possible to come close to legal unity in this enormous country, simply through state
cooperation and parallelism. But obviously this sort of uniformity can never be as stable

and complete as the uniformity that comes from a single central government.

STATUTES: FORM AND CONTENT

It is hard to generalize about the form or content of statutes. A statute can be about any
subject that law touches on, which means, in practice, anything. The form, too, is infi-
nitely various. Usually we think of statutes as being general directives, unlike decisions,
which apply to particular cases. It is a statute that makes burglary a crime and fixes a
range of punishment, but whether Joe Doakes, a particular burglar, goes to jail is a deci-
sion made by judges, juries, and others, not by a legislature.

But even the statement that statutes set out general directives is only partly right. Not
all statutes lay down rules that apply to whole classes of cases. Congress, for example,
still passes a few so-called private laws, many of which apply to a single person. In 2006,
Congress passed Private Law 109-1, the Betty Dick Residence Protection Act, which
allowed Mrs. Dick, an cighty-three-year-old widow, to remain in her summer cabin
within the boundaries of Rocky Mountain National Park “for the remainder of her nat-
ural life.”™® Private laws have been used to make an end run around strict immigration
laws, for favored individuals. For example, Private Law 112-1, passed in 2012, provided
that “Sopuruchi Chukwueke shall be deemed to have been lawfully admitted to, and
remained in, the United States, and shall be eligible for adjustment of status to that of an
alien lawfully admitted for permanent residence under section 245 of the Immigration
and Nationality Act (8 U.S.C. 1255). . . " Mr. Chukwueke was abandoned at an orphan-
age at the age of fifteen in Nigeria due to a harsh medical condition, similar to “clephant
man’s disease,” that caused large tumors to distort one side of his face. He was rescued
by a missionary nun and brought to the United States for treatment; he graduated from
high school and college, and applied to medical school. But his visa that allowed him
to travel to the United States ten years earlier had expired. Chukwueke faced deporta-
tion; but Private Law 112-1 remedied that; it allowed him to apply for legal permanent
residence.

Private laws were once common in state legislatures, too: states used them to charter
corporations, to settle minor property disputes, to straighten out administrative messes,

and even to grant divorces. In 1850, for example, the Alabama legislature passed a law
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changing the name of Matthew Robinson McClung to Matthew McClung Robinson.*
Another private law allowed a certain John B. Moore (“who has been engaged in prac-
ticing medicine nine years . .. and is considered skillful and useful”) to continue as a
doctor, even though he had no license.”’ But private acts came to demand too much
legislative time, and were open to corruption besides. After the Civil War, state consti-
tutions began to outlaw the practice. The Illinois constitution of 1870 forbade “local or
special laws” and provided that “in all cases where a general law can be made applicable,
no special law shall be enacted.”*

The output of Congress or a state legislature, in any session, consists of dozens and
dozens of statutes. Some are long, complicated, and important; some are short and suc-
cinct; some may change a comma or two or make some trivial amendment to an older
law. Some statutes lay down broad principles that courts or agencies will have to flesh
out and interpret; other laws contain detailed regulations, dotting every 7 and crossing
every £.

The Internal Revenue Code (the federal tax law) is probably the most complicated law
(or system of laws) in the United States. Some of its provisions are broad and general;
other parts of the code go into incredible detail. It is also almost totally unreadable—a
dark, impenetrable jungle of jargon and bewildering cross-references, which only spe-
cialists dare tackle, and even they have plenty of trouble. Here is a small sample of its
deathless prose. This is from Section 170 of the code, a long and involute section about
income-tax deductions for gifts to charity. One part of this section puts a limit on corpo-
rate gifts to charity; in any year, the limit is 10 percent of the corporation’s net income.

What if a corporation gives more? Here is the crystal-clear answer:

Any contribution made by a corporation in a taxable year ... in excess of the
amount deductible for such year . . . shall be deductible for each of the 5 succeed-
ing taxable years in order of time, but only to the extent of the lesser of the two
following amounts: (i) the excess of the maximum amount deductible for such suc-
ceeding taxable year under subsection (b)(2)(A) over the sum of the contributions
made in such year plus the aggregate of the excess contributions which were made
in taxable years before the contribution year and which are deductible under this
subparagraph for such succeeding taxable year; or (ii) in the case of the first suc-
ceeding taxable year, the amount of such excess contribution, and in the case of the
second, third, fourth, or fifth succeeding taxable year, the portion of such excess
contribution not deductible under this subparagraph for any taxable year interven-

ing between the contribution year and such succeeding taxable year.”

At the other end of the spectrum are laws that delegate broad authority to the presi-
dent or some agency, or that speak in very vague, general terms. The famous Sherman
Act, passed by Congress in 1890, is the fountainhead of federal antitrust law—the

branch of law that deals with monopoly and restraints on trade. The Sherman Act s only
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a page or so long. One key provision simply outlaws “every contract, combination . . . or
conspiracy, in restraint of trade”; another provides that everyone who “shall monopolize,
or attempt to monopolize” any part of interstate commerce is guilty of a misdemeanor.
Obviously, this leaves many questions unanswered. What 7s a monopoly? What does it
mean to “restrain” trade? Ifa company controls 56 percent of the market in lead pencils, is
it “monopolizing” this market? Anyway, does the pencil business constitute a “market”?

The act is not very specific, to say the least. Nor does it set up any special agency or
body to run the fight against “trusts” and to decide how the law should be interpreted
and enforced. In this regard, the Sherman Act is quite different from other regulatory
statutes, particularly later ones. But the law that created the Federal Communications
Commission is also marvelously vague. The commission has power to license radio and
television stations; the only standard mentioned in the law is “public convenience, inter-
est, or necessity.”** This means nothing much in itself, but at least we know that the
commission will be in charge. It can put some flesh on the bare bones of the statute. It
would have been nice if Congress had given the commission some guidance; Congress
chose not to.

As far as the Sherman Act is concerned, policy is set by the attorney general, the
Justice Department, and the lower courts. They have the job of deciding what to consider
a violation, whom to prosecute, whom to let alone. The attorney general and the Justice
Department make these decisions in the first instance; the federal courts accept or reject
the government’s line. More than one hundred years have gone by since the Sherman
Act was passed; a huge body of law has accumulated. Without the statute, this body of
law would not exist, yet its exact shape owes relatively little to the precise (or imprecise)
words of the statute.

Why should Congress give away so much power? Why should it delegate its authority
to other agencies? Much of the development makes sense simply in terms of the scope of
government. Congress is made up of only so many men and women, and there are only so
many hours in the day. Congress has neither the time nor the know-how to handle every
detail that modern law requires. For example, Congress decided, in the Pure Food Law
0f 1906, to forbid the manufacture and sale of adulterated food. This is the general prin-
ciple. But it is the Food and Drug Administration (FDA) that makes specific choices.
The FDA, not Congress, decides how much butterfat must be in ice cream before you
can call it proper ice cream, and what chemicals can or cannot be used to make cucum-
bers green and shiny in the stores; it is the FDA that decides whether a drug to deal with
arthritis can or cannot be marketed. It is the FDA that hires chemists and doctors and
puts them to work on these problems. Deciding questions about butterfat and additives
and arthritis drugs is the agency’s job. Congress has other things to do.

This is not the only reason for delegation. Delegation is also a form of delay, a way
of dodging or compromising an issue. In the background of the Sherman Act, in the
late nineteenth century, was a tremendous public uproar over the issue of “trusts.” The

trusts were huge industrial combines; the biggest of all was the Standard Oil empire of
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John D. Rockefeller, which controlled virtually the entire industry. Congress had to do
something to calm the public, which was thoroughly aroused. But it did not quite know
what to do, and big business, of course, was a powerful political force on the other side.
Congress responded to these conflicting pressures by passing a broad, sweeping act, mar-
velously vague. This sent a soothing message to the public: we have taken action against
the trusts. At the same time, the act set up no real machinery for carrying out the policies
it so broadly expressed. In this way, Congress dodged the long-term issue and passed the
buck to the executive branch and the courts.?

Every important law or ordinance, whether passed by Congress or by a state legisla-
ture or city council, is its own special blend of specific detail and broad, vague principle.
Some, of course, leave out the detail altogether; some leave out the big, broad brush-
strokes. Still others mix them together. Ohio—to take one example out of thousands—
has a food, drug, and cosmetic law that prohibits the sale of “adulterated” food. What
does the word “adulterated” mean? There is a long chain of definitions. Some are quite
general: food is adulterated if any “valuable constituent” has been “omitted.” But the
statute also gets down to minute detail: candy is adulterated if it has “any alcohol or non-
nutritive article or substance other than harmless coloring, harmless flavoring, harmless
resinous glaze not in excess of four-tenths of one percent,” and so on.?

Why are statutes written one way or the other? Who makes these decisions and why?
The mixture of detail or nondetail depends in cach case on the history and politics of
the particular law. Beyond this, it is hard to say anything more definite, except to point
out that “historical accident” has almost nothing to do with the matter, nor is it a mere
question of the techniques of draftsmanship. Legislatures do not pass laws as academic
exercises or on a whim, but because somebody is pushing them; the social forces that lie

behind any particular statute explain its form as well as its substance.

STATUTES AND THEIR INTERPRETATION

A statute is, of course, a kind of command. Legislatures pass them, but they are not in
the business of enforcement or interpretation. These jobs are left for others to do. Every
statute, then, has a double message. In the first place, the statute delivers to the public (or
some part of it) a statement of dos or don’ts, or rights and privileges. In the second place,
the statute also contains a message to some legal authority, giving instructions about car-
rying out the law. The second message may be, and often is, implicit; the statute does not
necessarily say it in so many words.

For example, the Indiana penal code (section 35-42-5-1) provides that if a person inten-
tionally takes “property from another person” with force or threat of force, the crime
called robbery has been committed. A convicted robber can be sent to prison. This sec-
tion of the penal code is, first of all, a message to the general public, warning people (if
they need the warning) that robbery is forbidden and can be punished. At the same

time, the statute is a message to district attorneys, police officers, judges, jurors, prison



The Structure of American Law: Statutes and Statute Makers 95

wardens, and a whole host of other officials, authorizing them to do their job with regard
to robbers. None of these officials are mentioned explicitly, in this particular law. Other
Indiana laws deal with the structure of the criminal justice system, and the code section
on robbery implies and assumes these other provisions. If we want to know whether the
robbery statute “works” or not, we have to examine the impact of both of its messages.
Is it getting through to robbers and potential robbers? And is it also getting through to
law-enforcement officials? Are they doing their job of enforcement? These two impact
questions are not, of course, unrelated to each other.

This is a simple example, because the robbery statute is itself relatively simple. The
wording is not particularly difficult. A street holdup is an obvious case of robbery. There
may be borderline situations, but the main thrust of the law is clear to anyone who reads
it. Moreover, the layperson does not have to read it. People do not go around studying
the text of the penal code; in this case, they k70w that robbery is a crime. The penal code
itself rests on well-known, basic norms of American culture. The other branch of the
message is also fairly clear. Dealing with robbers is part of the normal, ordinary work of
police, judges, prison people, and so on.

Many of the thousands of statutes in the typical statute book are much more prob-
lematic, as far as their meaning is concerned: they are ambiguous, or confused, or novel,
or very complicated, or extremely vague. We have seen some examples: the Internal
Revenue Code is an example of enormous complexity, the Sherman Act an example of
great vagueness. Even “clear” statutes run into problems of interpretation. Life is full of
surprises, and situations often come up that do not quite fit the statute—but then again
maybe they do. In other words, there are constant problems about what a statute actually
says, how to interpret it if there are two conflicting meanings, and what to do when we
are not sure that it covers some special situation.

Who decides what a law really means? A lawyer would answer, almost automati-
cally: the courts. In a difficult case, it is true, courts have the last word in deciding on
the meaning of a law. When Congress enacted Title VII of the Civil Rights Act of 1964,
did the legislators mean only to get rid of discrimination against black people and other
minorities? Could white people claim the protection of the civil-rights laws? If so, could
they do so even in cases where they were challenging more “benign” forms of discrimi-
nation, such as affirmative action programs? The background was ambiguous, and the
words of the statute were no help in the toughest cases.

The Supreme Court first tackled this question in 1976. In McDonald v. Santa Fe
Trail Transportation Company,”” two white men and a black man had stolen antifrecze
from their employer, but the employer only fired the white men. They sued, but the trial
court judge said they had no case: the Civil Rights Act, in that judge’s opinion, was only
designed to protect the rights of racial minorities. The Supreme Court disagreed; Title
VII protected members of all races. The statute just said “race,” not any particular race,
and the legislative history had plenty of language that supported a reading of the statute
that applied to people of all races. But what about white (or male) employees who felt



96 American Law

they got caught on the wrong side of an affirmative action program designed to rem-
edy past discrimination against blacks (or women)? In United Steelworkers v. Weber,*®
a union had entered into a collective bargaining agreement with Kaiser Aluminum to
reserve for blacks half of all new openings in craft-training programs. A white worker
complained. In a split decision, the Court upheld the plan and ruled that the Civil
Rights Act did not forbid this arrangement. Affirmative action programs, at least those
that met certain conditions, were an exception to the general rule against discrimination
on the basis of race.

This was an instance of “interpretation”—in theory, at least, a search for a meaning
that is already 77 the statute. It is, in theory, not a question of the justices’ values, ideas,
beliefs, or preferences. This theory seems naive, to say the least. The Court that decided
Weber was much more open to “benign” discrimination than the Court a few decades
later; backlash and political change had had its impact on the appointment process, and a
(narrow) majority of the Court, in a 1995 decision, expressed the view that a// “race-based
action,” atleast by “state and local governments,” was deeply suspect, and almost certainly
unconstitutional.?” Later cases subjected affirmative action programs run by colleges and
universities to a high level of scrutiny and doubt.?® That the attitudes and values of the
judges have an impact on the “interpretation” (of statutes or constitutional texts) seems
undeniable. Meanwhile, “affirmative action” hangs in the balance. The Weber decision
has never been officially overruled. The Supreme Court has shown distaste at times for
race-conscious decisionmaking; but has thus far drawn back from a decisive vote against
it, as the decision in a case in 2016, involving the University of Texas, suggests.

In a real sense, then, when courts “interpret” the statutes, they are actually mak-
ing law. A law that has not been authoritatively interpreted—that has never come
under the gimlet eye of the judges—is, in a sense, incomplete, inchoate; its meaning
is clouded. Many lawyers would nod their heads in agreement at this last statement.
But we have to be careful not to let the point distort our picture of the legal process
at work. Of the thousands of laws and amendments to laws that pour out of legisla-
tive chambers every year, only a tiny (though important) minority ever go to court
for interpretation. The rest are “interpreted” (if at all) by other people. All the people
who handle the law in any way, including the police, officials of the Social Security
Administration, and, yes, members of the general public, interpret the law, whether
they know it or not. Lawyers play a key role in this process. Take, for example, the
murky provision of the Internal Revenue Code about deductions for charity, which
we quoted before. This message is much too complicated, much too “legal,” for the
general public. Somebody else has to receive the message, digest it, store it up, and
feed it out in an easier form. This is the tax lawyers’ job.

The lawyers do not do it alone. In their offices, they gather material from law-book
companies, commercial tax services, trade associations, and so on, which help keep them
current. Similarly, there are people working for any big company or any big institution

(a university, a hospital) who have the job of sifting through the piles of matter that flow
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into the institution, all the laws, rules, and regulations that affect what they do. These
staff people, too, digest law and store it in a form that their organizations can use. They,
too, interpret the law.

The statutes that courts interpret, of course, are not a random selection of all statutes.
Courts decide cases, so these statutes are involved in some controversy that has ended up
in court. The issues raised tend to be the most hotly controverted. This is probably why
they got to the court in the first place.

How does a court decide what a statute means? Courts have been working with stat-
utes for centuries. They have built up a body of doctrine on “construction” (interpre-
tation) of statutes. They have, in other words, generated rules—or, more realistically,
guidelines, rules of thumb—about the interpretation of laws. Some of these rules are
in the form of “maxims” or “canons of construction”—slogans or sayings that sum up
modes of interpretation in a pithy sentence or two.

There is, for example, one maxim to the effect that penal laws should be “strictly con-
strued.” This means that when a law makes behavior criminal, courts should interpret
the law quite narrowly. They should stick as close as they can to the literal meaning
of the words. They should avoid any interpretation that would apply the law to con-
duct that is not clearly, unmistakably covered by the text of the law. Otherwise, we
might punish people without giving them fair warning in advance that their behavior
is a crime.

Put this way, the idea is just and sensible. In practice, the notion can easily be carried
too far. In one famous case,* decided in 1931, the U.S. Supreme Court had to construe
the National Motor Vehicle Theft Act of 1919. The law defined a motor vehicle as an
“automobile, automobile truck . .. motor cycle, or any other self-propelled vehicle not
designed for running on rails.” Congress made it a crime to cross state lines in such a
vehicle “knowing the same to have been stolen.” Defendant McBoyle flew a stolen air-
plane from Illinois to Oklahoma. Had McBoyle violated the law of 19192 An airplane is
a vehicle, it has a motor, and it definitely does not run on rails. But the Supreme Court
set McBoyle free. A penal law must give “fair warning,” in “language that the common
world will understand.” The words of the statute were ones that would “evoke in the
common mind only the picture of vehicles moving on land.” It would not be fair (said
the court) to extend this law to airplanes. McBoyle went unpunished, and Congress
amended the law in 1945 to include aircraft.*

If this strikes you as far-fetched, you are not alone. Did McBoyle really think it wasn’t
a crime to steal an airplane? Presumably he did not know it was a federal crime; but did
he know there was a federal law about taking “vehicles” (whatever that meant) across
state lines? Not all courts are such sticklers, and some state laws tell them explicitly not
to be. For example, section 4 of the California penal code states baldly that California
does not follow the common-law rule requiring penal statutes to be “strictly construed.”
All criminal laws are rather to be interpreted “according to the fair import of their terms,

with a view to effect its objects and to promote justice.”
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According to another famous maxim, statutes in “derogation of the common law”
must also be strictly construed. This does not have a very precise meaning, but it expresses
an interesting bias. The bias is this: courts should look suspiciously at changes in law that
come from legislatures instead of from the courts themselves. Historically, many courts
indeed took a rather narrow, illiberal view of statutes. They looked on them as (in a
sense) alien intruders, disturbing the beauty and symmetry of common law. This general
habit of courts helps explain the rather peculiar style of American (and English) statutes.
Many of these statutes are incredibly verbose, piling synonym on top of synonym. Here

is a typical example:

All promises, agreements, notes, bills, bonds or other contracts, mortgages, or
other securities, when the whole or part of the consideration thereof is for money
or other valuable thing won or lost, laid, staked, or betted at or upon a game of any
kind, or upon a horse race or cockfight, sport or pastime, or on a wager, or for the
repayment of money lent or advanced at the time of a game, play, or wager, for the

purpose of being laid, betted, staked, or wagered, are void.

This language comes from an Ohio statute, and all it means is that gambling contracts
are void (that s, a court will not lift a finger to help either party collect or enforce them).?
Its essential meaning can be expressed in four words; about a dozen more might help to
explain it a bit further. The code uses more than eighty separate words, all part of a single
very long and difficult sentence. The drafters wrote as if they had to cover every possible
crack or gap in meaning—as if the text were a small, leaky boat in a storm on a hostile
sea. These precautions, these synonyms, these long legalisms, were presumably there to
prevent courts from punching holes in the statute or changing little holes into big ones.

There are many other maxims or canons of interpretation. Some states list them as
official and make them part of the statute books. Even when this is done, it is question-
able whether the maxims are very effective, whether they are anything other than conve-
nient excuses for courts to do more or less what they want to, in reading a statute. Karl
Llewellyn, in a well-known essay, pointed out that most maxims have their countermax-
ims; these act more or less as escape hatches, so that a court can ignore whichever of the
two it wishes and use its opposite instead. For example, according to one maxim, courts
should interpret statutes in such a way as to give sense to every word or clause in the text.
On the other hand, a court can (by another maxim) reject as “surplusage” words that are
“inadvertently inserted” or “repugnant” to the rest of the statute. The two maxims seem
rather inconsistent.>*

Systematic information is lacking about the ways courts handle statutes in practice.
Probably a great deal depends on the attitudes of judges toward the actual subject matter
covered by the statute. Even the maxims make distinctions—for example, the maxim
that criminal laws should be narrowly construed; there is no equivalent for laws about

contracts or torts. In any event, courts do their “interpreting” within certain rather
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definite limits. They can twist and pull a little, but they can hardly construe “black”
to mean “white” or “up” to mean “down.” The words of a statute are not putty; they are
more like a rubber sheet that gives a little here and there but cannot totally change shape.
To “interpret” in such a way as to turn black into white or night into day would violate
tradition and upset the judges’ own sense of their legitimate role.

As we said, “interpreting” a statute is not something a court decides to do on its own;
it takes a case to do this, and that means at least some kind of dispute or controversy. It
is also not true to say that that a statute has no real meaning unless and until a court
tells us what it is. As we pointed out, most statutes are not interpreted by courts at all.
Nonetheless, they may have a real operative meaning; the people who carry them out or
who come under them grasp this meaning, and act accordingly.

When a statute does come before a court, to be interpreted, is there a right way and a
wrong way to do the job? One obvious “right” way is to search, honestly, for the “true” or
“real” meaning of the text. But does such a thing really exist? Often, to be sure, there is
a literal meaning, but sometimes this makes no sense or leads to absurd results. Perhaps,
then, the meaning of a statute has something to do with its purpose, with what the mem-
bers of the legislature had in mind, or the reason why the statute was passed in the first
place. This actually carries us only a little bit further. Legislative intent is a slippery con-
cept. First of all, no one can actually read the minds of the legislators; second, there are
too many minds to read—43s in the House of Representatives alone. Neither in theory
nor in practice is it easy to find out the actual purpose or intention of a law. Indeed, for
most legislative minds there may be nothing to read, even if we could get somehow inside
the heads of members of Congress. Many members have never even looked at the bills
they vote on; others may have only a faint idea of what was in them. Some vote out of
party loyalty, others to do a favor to another legislator. Even those members who take an
active part in writing some particular law, or arguing for it, or pushing it along, might
have among them quite different, conflicting notions of the purpose and sense of the law.

When a person wants to know what a word or phrase means, she might consult a dic-
tionary. Courts can do this too. The U.S. Supreme Court does this frequently—at least
in recent years. The use of dictionary meanings was rare until the days of the Roberts
Court. But in the 2008 to 2010 terms, fully a third of the cases involved citations to dic-
tionaries.”> A recent high (or low) point occurred in a case where the Court, ironically
enough, needed to interpret the term “interpreter” for the purposes of a federal statute
that allowed “compensation of interpreters” as costs that could be awarded to prevailing
parties.’® The majority consulted fourteen dictionaries in its opinion, ten general diction-
aries and four legal dictionaries, to reach its conclusion that an “interpreter” was one who
provided oral translations but 7o one who translated written materials. This was at odds
with long-standing trial court practice, and with the reason behind providing interpreters
to begin with—ensuring that both oral and written foreign language materials are acces-
sible to everyone involved in a court case. But those considerations mattered less to the

Court than how the dictionary (or, in this case, dictionaries) defined the word.
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Sometimes the Court uses a dictionary as a time machine to visit the period when a
statute was passed in order to glimpse its “truc” meaning. In the 1987 case, Saint Francis
College v. Al-Khazraji,”” the plaintiff, a man from Iraq, claimed that he was denied tenure
based on his Arab ancestry. He sued under section 1981 of the Civil Rights Act of 1866, a
post—Civil War statute that prohibited race discrimination. The lower court rejected his
claim, reasoning that discriminating against someone for being Arab was not 7ace discrim-
ination; Arabs, in that court’s opinion, were generally considered Caucasians. The Supreme
Court rejected this view. Although more modern definitions of race may be based on biol-
ogy or sociology, those definitions are irrelevant—the question is what people thought of
race in the nineteenth century, when the statute was enacted. Turning to a collection of
old dictionaries and encyclopedias, the Court discovered that race was then described in
broader terms: one 1854 source referred to “various races such as Finns, gypsies, Basques,
and Hebrews.”* Race was more akin to modern notions of ethnicity, ancestry, or national
origin, thus the Arab plaintiff had a claim for “race” discrimination under the terms of the
old statute. Whether he would have had a case under more modern civil rights statutes—
what, exactly, “race” means under the Civil Rights Act of 1964—is still an open question.

This rise in the use of dictionaries has been prompted, in part, by the rise in “textual-
ism,” a tendency that elevates the plain meaning of a statute above all else. Turning to
a dictionary seems purer, more objective, and less tainted by the biases that are thought
to infect judicial decisionmaking. This veneer of objectivity, though, is belied by the fact
that justices often cherry-pick definitions. If nothing else, the sheer number of dictionar-
ies consulted shows that the justices are often shopping for definitions that support their
points of view rather than the other way around.*

Not all cases or issues invoke deep feelings or ideology among the justices. And even
when these are involved, a justice might begin by asking what the point of the statute was
in the first place: what prompted the legislature to act. Important clues might be found
in what is called “legislative history™ material, outside the text itself, that could shed light
on what the text might mean. What were the events or situations that led to the introduc-
tion or drafting of the bill? We could also take a look at the various drafts and how they
changed as the bill snaked its way through Congress; we can read committee reports and
debates on and off the floor of the legislature; we can consider the words of experts and
advocates who appeared before congressional committees—everything, in short, that
happened up to the point where the president or the governor signed the bill into law.

In England, courts traditionally refused to pay attention to legislative history; they
insisted on looking only at the text. Perhaps their hesitancy stems from differences in
their legislative processes. In the United States, Congress makes extensive use of studies
and reports; there are up to thirty-nine different types of sources of legislative history,
including comments from the bill’s sponsors, materials from hearings, debates, advisory
committee comments, House and Senate reports, conference reports, and even materi-
als on prior versions of the bill and evidence of legislative acquiescence in an admin-

istrative interpretation of a statute.*” The United Kingdom, in contrast, uses a system
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of legislative drafting that produces a much smaller and less informative set of materi-
als. But there has been some international convergence on this issue in the last couple
of decades. High British courts have begun, rather gingerly, to permit use of the more
limited parliamentary material in certain situations—for example, where legislation is
“ambiguous or obscure, or leads to an absurdity.™!

American doctrine has been much more receptive. Some judges have argued that
background is important only when the text is ambiguous: if the law has a “plain
meaning,” there is no reason to rummage around in the windy expanses of the
Congressional Record, and so on. Many judges try to start with the plain meaning
rule, but find that the meaning is not all that plain (even with the help of a dictionary
or two). It is now standard practice to also use legislative history to interpret statutes.
Take, for example, United Steelworkers v. Weber, the 1979 case on “benign” discrim-
ination we have already cited. Here a white worker challenged an affirmative-action
program for black workers; he claimed this was a form of race discrimination against
whites. Justice Brennan, in his opinion, quoted extensively from the Congressional
Record to drive home his points about the meaning of Title VII of the 1964 Civil
Rights Act. Not to be outdone, the dissent of Justice Rehnquist quoted even more
extensively, to make the very opposite point. In this case, as in so many, legislative
history hardly leads to a single right answer.

State legislative history is often fairly skimpy; but Congress spews forth reams and
reams of paper. In many cases, there is entirely too much history. There may be so many
versions, drafts, debates, reports, messages, and so on that a judge can find material to
support any interpretive position. The Weber casc is a good example. But this is no real
argument against the use of legislative history. As Professor Kenneth Davis has put it,
that would be “a little like saying that we should not drill for oil because much of the
drilling ends with dry holes. The important fact is that some of the drilling yields oil.”?

Nonetheless, the use of legislative history has not gone unchallenged—by some legal
scholars, and by a few judges, including Justice Scalia of the U.S. Supreme Court. Scalia,
in a case decided in 1993, excoriated the use of legislative history as “likely to confuse
rather than to clarify” he quoted a judge who compared the use of legislative history
to “entering a crowded cocktail party and looking over the heads of the guests for one’s
friends.” Yet in that very year and indeed in subsequent decades, members of the Court
poked around in legislative materials in virtually every case that involved a federal stat-

ute. Justice Scalia, however, continued to criticize the practice.

LEGISLATIVE DECISIONMAKING

Just as there is a body of literature on decisionmaking in the courts, so there is a body
of literature on the way legislatures make decisions. This literature is concerned, among
other things, with the effect of public opinion (in general) on the legislative process, and

(in particular) with the role of lobbyists and organized interest groups. The literature is
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rich and complex, and cannot be summed up in any single, simple formula. A few points
stand out.

First, most scholars agree that legislators, at least to some degree, behave in response to
their constituents. They tend to do what the voters in their districts want, or at least those
voters who write letters, donate money, or otherwise try to exert some pull. Legislators
do not simply follow their own inner values. Of course, ideals and convictions are impor-
tant to legislators; but a member of Congress or the state assembly knows that it could
be fatal to get too far out of touch with the voters’ wishes; the member could be thrown
out of office at the next election.

Second, what legislatures do reflects the social force exerted; in other words, we can
explain output (legislation) through input (social pressure). The man or woman in the
legislature is a medium, a conduit, not an independent force. There is, however, a good
deal of controversy about the source of the pressure. Who is it that exerts the force?
Moderates (and conservatives) tend to stress the “pluralism” of American political life.
They do not claim that everybody in the country has an equal say, but they stress how
many groups and how many interests get some response from the lawmakers. There is a
good deal of popular rule, in other words. Legislators listen to many voices, demanding
many different ends and means. The groups have to deal with each other, inside and out-
side the legislature; they have to bargain and compromise; no single group ever gets its
way entirely. The very form of the government reinforces this system: there is no “single
center of sovereign power’; rather, there are “multiple centers of power, none of which is
or can be wholly sovereign.”*

But many scholars reject this image. They feel that it paints too rosy a picture. These
critics argue that the rich and the powerful are, in practice, the only serious influences
on major decisions; they are the only ones who can afford lobbyists, the only ones who
can mount a real campaign to get results in Congress or a state legislature. Besides, cam-
paigns themselves have become very expensive. Mitt Romney and Barack Obama raised
over a billion dollars each to fund their 2012 presidential campaigns.® Even candidates
for lesser offices cannot survive without heaps of money to buy television time, to con-
duct polls, to print leaflets, to hire managers and staff, and so on. Only big interests have
the financial power to make important contributions; this gives them a say in elections
and in the behavior of legislators that the average person can never hope to have. The
poor, the minorities, the unpopular are shut out of the process. So are such “diffuse”
interests as those of consumers and pedestrians. Attempts to deal with this issue—to
reduce the role of money in elections—have not been successful; and the Supreme Court
has been downright hostile to any efforts at reform.*

The word “lobbyist” has, if not a sinister, at least a distasteful ring. Lobbyists are those
who are paid by various interests to try to influence passage or defeat of legislation. In
1946, Congress attempted to rein in lobbyists, or at least make their work more trans-
parent, with a law that required certain kinds of disclosure, but the law was narrowed

by the Supreme Court and became largely irrelevant to the actual practice of lobbying.
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Almost fifty years later, Congress tried again, and passed the Lobbying Disclosure Act
of 1995, which requires lobbyists to register, disclose who they represent, and also reveal
agood deal of financial information.”” Thousands of lobbyists have registered under this
law, though there is good evidence that the actual number of people engaged in such
activities under other guises—corporate government relations departments, trade asso-
ciations, and the like—far exceed the number of registered lobbyists.*®

Lobbyists claim, with some justice, that they do not deserve their shady reputation.
Of course there have been corrupt lobbyists—lobbyists who used pressure or bribery to
get their way. But in general lobbying is arguably a vital part of the democratic process.
Lobbyists draft legislative proposals; mobilize public support or opposition to bills; and
keep legislators informed of what is going on at the grass-roots level (or other levels).
The Sierra Club has lobbyists; so do the National Rifle Association, the Japanese gov-
ernment, and Harvard University. In fact, like so many facets of law and government,
lobbying is a complex phenomenony; it is neither all good nor all bad, and it is, in any
event, deeply ingrained in the American tradition. Still, we do not have to demonize
lobbying, or discount its value, to wonder about the role of money and power in the leg-
islative process.

Studies of the legislative process emphasize the fact that votes on bills are not isolated
acts. A legislature is an institution, a system; its members know each other, and they
must learn to live and work with their colleagues. Congress is not “an anonymous group
of men and women who occasionally meet to pass legislation” on the contrary, itis a con-
tinuing body, with “an elaborate formal and informal structure, traditions, norms, and
agreed-upon practices.” The same is true of state legislatures.

This means, for example, that to understand the legislative process, we have to under-
stand the committee structure, seniority, the party system, and so on. We have to under-
stand the structure of legislatures, and how it affects the work of the body. The Senate,
for example, is usually a slower, more sedate, less ideological body than the House of
Representatives; structure might account for some of this difference in legislative culture.

We must also realize that members do not deal with cach single bill in isolation.
Rather, they “deal” with each other; they trade votes, in subtle and not-so-subtle
ways. There is a lot of open “logrolling,” especially in regard to “pork-barrel” bills—
legislation about construction projects, irrigation works, dams, harbor improve-
ments, research centers, and the like, to be located in local districts. That is, legislator
A agrees to vote for a dam in B’s district, because B will vote for the harbor improve-
ment in A’s district. More subtle, and more important, is what has been called
“implicit” logrolling; vote trading that is less blatant, less open, but still part of the
process of “getting along.” A legislator is always aware of other legislators (and of the
president or governor) and is generally willing to accommodate others in exchange
for goodwill or a helping hand, or at least a friendly hearing, on his or her issues.
There are, of course, limits to how far a legislator can “deal.” Legislators must be care-

ful not to deal themselves out of office.
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One would expect, then, in the light of all this, that any complex statute would turn
out in the end to be some sort of compromise. It comes about after an intricate game
of give-and-take in which legislators, nudged constantly at the elbow by constituents,
play power poker with each other. Almost any big bill could serve as an example. The
Patient Protection and Affordable Care Act® (perhaps better known by its nickname
“Obamacare”), which substantially overhauled the regulation of health care in the
United States, reflected the influence of all the major players, including doctors, hospi-
tals, drug companies, insurance companies, business interests, and, of course, the pub-
lic at large. The Sherman Act reflected both the outcry of the public and the defensive
maneuvers of big business. How much weight each interest has is, of course, the impor-
tant question. It is not always casy to tell.

There is a middle view, then, between the exaggerated pluralist position and the
extremists on the other side. The legislative process is neither as good at accommodating
everybody as some have thought, nor as elitist and undemocratic as the worst of the cyn-
ics has described it. Rather, it is rough, complex, and imperfect. It also changes over time.
African-Americans and consumers have, for example, a much greater chance to win the
car of legislators today than they did in 1950.

In general, legislative lawmaking needs a good deal more research. We particularly
need to know a lot more about the bottom layers of decisionmaking. Most of the
rescarch we have puts the searchlight on Congress, although a certain amount does
deal with state legislatures. We are much more in the dark about city councils, zoning
boards, and school districts. The city council of Mempbhis, Tennessee, or the school
board of Bangor, Maine, may not scem very important to the rest of the country, but
the work of these local agencies, taken all together, is absolutely fundamental, and

worthy of careful study.
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The Structure of American Law: Executing Policy

THE ADMINISTRATIVE SECTOR is in many ways the fastest-growing part of the
legal system, the cutting edge. This is the domain whose body and bones are made up of
hundreds of boards, agencies, authorities, committees, commissions, and the like, pok-
ing their fingers into every aspect of modern life. The public is in constant contact with
it. Yet it is also, on the whole, the most obscure branch of government. When a citizen
applies for a document or a service, it may seem to him (as Herbert Jacob put it) that the
request “drops down a dark chute and emerges untouched by a visible hand.™

Though in many ways obscure, this domain has long been a source of political contro-
versy. A few decades ago, “deregulation” was the catchword of the day. Ronald Reagan
won the presidency as the sworn enemy of “burcaucrats,” and this was also a powerful
theme of the Republican Congress elected in 1994. More recently, the financial crisis
of 2008 and a series of environmental and workplace disasters led the Obama admin-
istration to embrace additional regulation, including a financial oversight system and
a push for new mandates, greater enforcement, and higher fines in other areas. Peter
Orszag, Obama’s first Director of the Office of Management and Budget, explained that
“[s]Jmart regulation can make people’s lives better off.” These back-and-forth views are
just the most recent skirmishes in a longer battle over the role of “big government” and
what makes government big is not the legislature, not the courts, but the administrative
apparatus.

A good deal of the political noise is, in all honesty, simply that: noise. In fact, no
one seriously thinks the end is near for administrative law and administrative govern-
ment. Even the most zealous cutter and chopper hopes at most to slice an inch or two
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off its tremendous bulk; miles and miles will remain. Despite Reagan’s rhetoric, neither
the size nor scope of the administrative state was much changed during his adminis-
tration.” He was largely unable to build on the momentum of the Carter administra-
tion’s deregulation of the airline industry and bank interest rates. And, except for the
changes that came with healthcare reform—the passage of the Affordable Care Act,
or “Obamacare”—Obama’s later actions were mostly attempts to improve and amplify
enforcement of existing regulations. The administrative state, despite all the political
commotion, lumbers on.

It is casy to reel off examples of administrative agencies or administrative tribunals.
But it is hard to come up with an exact definition of the administrative sector. Indeed,
the best definition, sloppy as it scems, may be a negative one: the administrative sector
is everything left over in law and government if we take away the courts and legislative
bodies, the president, and all the governors, mayors, and county supervisors (along with
their immediate staffs), the police, and agencies concerned with national defense. The
residue—everything else in the legal system concerned with rules and policy and with
making rules and policy stick—is the administrative sector.

An enormous body of men and women, and an enormous apparatus, consti-
tute this system. Here we have the Food and Drug Administration, the Securities
and Exchange Commission, the Federal Trade Commission, the Federal Energy
Regulatory Commission, the Social Security Administration, the Environmental
Protection Agency, and dozens of other important administrative agencies, bureaus,
and commissions, with headquarters in Washington, D.C., and branches strewn
about the country. Many of these agencies have counterparts in the states; many
do not.

On the other hand, the states have many agencies that have no real federal (national)
equivalent. Among these are most occupational licensing boards. These obscure bodies
(housed, perhaps, in small offices in the state capital) run exams, make rules, and give
out licenses to doctors, nurses, plumbers, watchmakers, barbers, clinical psychologists,
and midwives, among others. These boards are by no means unimportant, if we put them
all together. Some trades and professions (doctors, for example) are universally subject
to licensing rules. There is a common core of licensing functions in all states, along with
some local variations and additions. Tennessee has a state board of accountancy, a state
board of examiners for architects and engineers, and boards for auctioneers, barbers, cos-
metologists, funeral directors and embalmers, general contractors, real-estate brokers,
landscape architects, land surveyors, collection agencies, pest-control operators, “rental
location agents,” “private investigators,” fire-alarm contractors, locksmiths, geologists,
soil scientists, and “polygraph examiners,” not to mention members of the healing and
helping professions, doctors, nurses, veterinarians, psychologists, speech pathologists,
dentists, chiropractors, hearing-aid dispensers, optometrists, osteopaths, and pharma-
cists, as well as “massage therapists,” who manipulate “the soft tissues of the body with

the intention of positively affecting the health and wellbeing of the client.™
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Administrative bodies are found on the local level, too—for example, boards of zon-
ing appeals. These decide whether Mr. and Mrs. Smith can open a restaurant on Elm
Street, or whether Elm Street must stay residential. This is not a question of earthshak-
ing importance, but it means a lot to the Smiths and to their next-door neighbors. On
the local level, there are also park commissioners, port authorities, bridge commissions,
and tax assessors; there are sewer districts and agencies charged with mosquito control.
And most important, perhaps, there are local boards that run the schools.

Do all these agencies and bodies, from the top to the bottom of the pyramid, have
anything in common? They share, on the whole, a curious combination of dependence
and independence. It takes an act of Congress, a law of some state legislature, or a munic-
ipal ordinance to bring them into life. Their “parents” can also put them to death, simply
by repealing the law or ordinance. It is a well-known fact that this does not happen very
often. Once born, they cling stubbornly to life, and their parents oblige. Still, history is
littered with fossils of extinct agencies. The Office of Price Administration, for example,
had almost dictatorial power during the Second World War, fixing prices, wages, and
rents. It is only history now. The Interstate Commerce Commission, regulator of rail-
roads, lasted over a century; Congress put it out of its misery in 1995s.

In many agencies, there is a curious mixture of powers. On the one hand, they can act
like legislatures; that is, they can make up rules and regulations. In 2015, for example,
the Food and Drug Administration decided to amend its color additive regulations to
provide for the safe use of spirulina extract (“prepared by the filtered aqueous extraction
of the dried biomass of Arthrospira platensis”) in the coatings of drug tablets and cap-
sules’> A few weeks later, the Federal Aviation Administration issued a rule setting out
additional safety standards for the use of “rechargeable lithium batteries and battery sys-
tems” in Bombadier Aerospace Models BD-so0-1A10 and BD-soo-1A11 series airplanes
because those batteries “have certain failure, operational, maintenance characteristics
that differ significantly from those of the nickel-cadmium and lead-acid rechargeable
batteries currently approved for installation on large transport category airplanes.”
Agencies can also act like courts, and make policy decisions by adjudicating individual
disputes. In 2011, the National Labor Relations Board (NLRB) ruled that a union’s use
of a sixteen-foot-high inflatable rat in front of a medical center in Brandon, Florida, was
not a form of “picketing” and was thus not subject to various restrictions on second-
ary boycotts under federal labor law.” Many agencies publish reports of these decisions.
Volume after volume of the NLRB reporter, for example, sit on the shelves of law librar-
ies and contain accounts of the board’s decisions, which are often as important as the
decisions of courts.

Some scholars and politicians are dismayed by the rapid development of the adminis-
trative state. They look on it as a kind of cancerous growth. Yet the fact that the admin-
istrative state is massive and pervasive must mean there is a certain amount of social
demand at the root of it—a demand, if not for the precise form of regulation, at least

a demand that some social problem needs to be addressed. And this demand calls for
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continuous, systematic, planned attention to certain problems and concerns. The rest of
government has a short, spasmodic attention span. Congress lurches from crisis to crisis,
the courts from case to case. Only the Securities and Exchange Commission doggedly
keeps after the stock exchanges, reviews financial reports, and so on. Only the Food and
Drug Administration monitors drug companies. Only the Federal Communications
Commission lives in the world of radio, television, and cable networks, day in and
day out.

American government mirrors what goes on in the community at large, to a greater
or lesser degree. Planning and system in government grew up alongside of planningand
system in business. Big business had to control and coordinate its various subsidiaries,
divisions, and units. It tried to do this through formal rules. Workers punched time
clocks and followed instructions; modern labor law “legitimized, while it regulated, pat-
terns of workplace order and command relationships.”® The administrative state is the

public, official form of a pervasive private reality.

HOW THE LEVIATHAN GREW: A BRIEF SKETCH

Itis hard to think of a more striking change in government and the legal system over the
last century or so than the rise of the administrative agency. The administrative state has
grown enormously in scale and scope. Administrative agencies as such, to be sure, are as
old as the nation. There were administrators and agencies of government when George
Washington was president. The post office was a major branch of government then, and
it is still a big operation today. Each cabinet office in the federal government was and is
an administrative agency of its own. The same was and is true in the states.

Today, there are millions of jobholders in the civil service. The federal workforce in
the days of George Washington, on the other hand, was a tiny handful of men. The staff
of Timothy Pickering, Washington’s postmaster general, consisted of one assistant and
one clerk. They took care of all the agency’s business.” In general, administrative process
in the early days of the republic was weak and inefficient. Most of the action, of course,
was at the level of the states. But the states, too, had tiny budgets and tiny staffs.

One of the biggest responsibilities of the federal government in the nineteenth century
was managing and selling public land. The General Land Office in Washington, D.C.,
came to preside over an empire of land—millions and millions of acres. It supervised
dozens of local land offices. Public land was supposed to be disposed of in an orderly
way. First, the land was to be surveyed and mapped. Then the president had the power
to declare the land ready for sale. At that point, it would be auctioned off to settlers and
buyers. But local offices were poorly run, on the whole, and badly staffed. Congress was
always stingy with expense money. One surveyor complained in 1831 that he did not
even have decent storage space for his papers: roaches and crickets had “free access”™; mice
made “beds out of old field notes . . . papers are thrown into old boxes and put out of the

way: the roof leaks . . . and injures the books and papers.”*°
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The states did at least as poor a job with their own lands. There was no tradition of a
trained civil service, and government was usually weaker than its greedy subjects. The
land office was a primitive operation, a far cry indeed from, say, the Internal Revenue
Service today, which commands an army of lawyers, accountants, and agents, along with
banks of computers, and has vast powers of audit and enforcement.

From the dawn of American history, regulating business was one of the jobs of the
administrators. Even the early colonists were eager to have quality control of important
goods. Under the Laws and Liberties of Massachusetts (1648), the selectmen of Boston
and other towns that shipped pipe staves abroad were empowered to name two men
from each town, “skillful in that commoditie,” to act as “viewers of pipe-staves.” All pipe
staves for export had to pass before the watchful eyes of these viewers, who could reject
staves that were “not merchantable” because of “worm-holes” or were poor in size and
quality. For example, staves had to be four and a half feet long, three inches and a half
“on bredth . . . without sap,” and “in thickness three quarters of an inch” they also had
to be hewed “well and even.”

In the eighteenth and nineteenth centuries, cities of any size had somewhat similar
laws for the inspection of basic commodities (butter, coal, bread). A Connecticut law
of 1822 provided for local inspection of a huge array of products: beef, pork, butter,
lard, fish, hay, flour and cornmeal, lumber, barrels for fish, sawed shingles, potash and
pearl ash, and “onions put up in bunches.”"! Local government also levied taxes, laid out
roads and kept them in repair, and issued licenses to taverns, inns, and gristmills. Each
township or county had its “overseers of the poor.” These local citizens administered the
“poor laws,” the primitive welfare system of the day. They raised local taxes and spent
the money on relief for the sick and the destitute, though in a bare-bones and minimal
way. Since every additional “pauper” took money from local pockets, towns looked with
ajaundiced eye on poor people who moved in from outside. Instead of being greeted by
the Welcome Wagon, newcomers could be warned to get out of town; if they did not
listen, they could be “removed”—dumped bodily across the township line.

Cities, counties, and towns performed other important administrative tasks. Education
was one of them: running the local school system. Until recently, the federal government
left education pretty much alone, financially and otherwise. Even centralized state con-
trol developed slowly. The schools were doggedly local affairs. Police, and law and order
generally, were traditionally given over to local administration. In the nineteenth century,
as the economy expanded, so did state administrative law. There were commissions to reg-
ulate banking, state lands, canals, bridges, and insurance companies. Connecticut in the
1840s had a commission of three (“annually appointed by the general assembly”) to visit
and check every bank in the state."* Insurance regulation was a particular concern of the
states. States regulated many aspects of the insurance contract and the insurance business;
the work was often handed over to an administrative body, the insurance commission.'?
Cities and states welcomed the first railroads with open arms. But from about the

1850s on, control of the railroads became an important policy issue. The New England
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states set up the earliest railroad commissions, in the 1860s. Connecticut, for example,
gave a three-man commission power to inspect the state’s railroads, though mostly to
check on safety and repair of equipment. The commission had limited enforcement
power and no jurisdiction whatsoever over freight rates and passenger fares.'*

The next wave of railroad commissions, in the 1870s, was far more potent. The most
noted of these commissions were in Midwestern states. They were the product of the
so-called Granger movement; farmers and shippers lashed out in anger and frustration,
accusing the railroads of abuse of power, of crude profiteering. The Granger commis-
sions of Wisconsin, Illinois, and Iowa were far from toothless. The Illinois Railroad
and Warchouse Commission, for example, had broad authority over railroads and grain
clevators in the state. Besides general inspection power, the commission had power to
enforce state laws, which included actual regulation of rates. Indeed, one law set a maxi-
mum charge for storing grain—two cents a bushel per month—and another law, aimed
at the railroads, outlawed rate discrimination.!

The Granger laws were fairly radical for their day—so railroads and warehousemen
thought. Business challenged the Granger laws in court, charging that they were uncon-
stitutional. The famous case of Munn v. lllinois'® reviewed the right of the state to reg-
ulate grain elevators. Under Illinois law, grain elevators had to procure a license to do
business, and the law fixed prices for storing and handling grain. The Supreme Court
turned back the challenge and refused to strike down the law. Regulation, even price-
fixing, was acceptable, as long as the regulated business was “affected with a public inter-
est.” That is, a business with a crucial or vital place in the social or economic scheme
could not claim immunity from public intervention. The principle of Munn was broad
enough to cover most forms of administrative regulation.

The Interstate Commerce Act (1887)" was a landmark in the history of admin-
istrative regulation. Indeed, this was a landmark in American history generally.
The original law created a federal (national) commission, the Interstate Commerce
Commission, to regulate railroads. The statute laid down the general rule that all
freight rates and passenger charges had to be “reasonable and just.” It outlawed rebates,
kickbacks, price discrimination, and other practices that had kindled the anger of
farmers and shippers.

What stimulated the federal government to enter the field of railroad regulation?
State regulation of railroads had generally failed. At first, railroads were small, local lines
linking two towns, rarely crossing state boundaries. New Jersey, for example, chartered a
“Belvedere and Water Gap Railroad Company” in 1851;" New Hampshire incorporated
a “Concord and Portsmouth Railroad” in 1855."” But gradually, local railroads merged
and consolidated, big sharks swallowed up little fish, and the railroad barons strung
together large interstate networks. A few names, like “Atchison, Topeka, and Santa Fe”
(later called the Santa Fe Railway) remained for many years to remind us of the older
stage. At any rate, the individual states had neither the legal nor the political muscle to

control these giant railroads. They had become a national concern.
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The commerce clause of the Constitution gave Congress power to regulate commerce
“among” the states. This was taken to mean power over interstate movements of vehicles
and goods. The Supreme Court had for many years emphasized the negative aspect of
the commerce clause: the commerce clause prevented states from impeding the flow of
commerce across state lines. Now came the positive side: the power of the national gov-
ernment to regulate commerce itself. The ICC Act was not the federal debut in regula-
tion or in the administrative business, but it was a major step in a fateful direction.

Some historians feel that the ICC has been looked at through the wrong end of the tel-
escope. They claim it was in fact not an attempt to tame the railroads, and was in no way
a reform measure, passed in the public interest, and in response to a public outcry. Rather,
it was the railroads and not the citizens who benefited from the law. The ICC put a lid on
competition; its regulatory actions were a protective cocoon for existing railroads. It guar-
anteed friendly guidance from a sympathetic agency, decent profits, and orderly markets
for all.?

Some parts of this thesis are quite plausible, though it no doubt goes too far. Laws like
the ICC Act, controversial laws, complicated laws, are rarely if ever one-sided. Railroads
had a powerful voice in Congress, to be sure; so did farmers and shippers, in the aggre-
gate. Both groups influenced the law. The ICC Act, as is typical, was some kind of com-
promise. Each side gained something, and lost something, too. This much is clear. The
farmers and shippers gained some measure of control over rates and practices. The rail-
roads gained order and protection. Administrative regulation, as a general rule, has to
strike some sort of compromise between battling interest groups. The results are almost
never all one way. The hard question is to assess who won the most, and why. Often,
“compromise,” which implies a certain rationality, is not the right word: the interplay of
forces and interests produces a monster—a misshapen, irrational mess, with something
for everybody, to be sure, but no coherence, no consistency, no underlying sense. Indeed,
the ICC Act may well have fallen into that category.”

In any event, the ICC Act foreshadowed the rise of the administrative state at the
federal level. In the twentieth century, the pace accelerated.?” The Food and Drug
Administration dates from 1906; the Federal Trade Commission Act, which was sup-
posed to put teeth into antitrust law, was created in 1914. The New Deal of President
Franklin D. Roosevelt, in the 1930s, was the next great watershed. Congress established
a flock of new and powerful agencies. Some reflected twentieth-century technology, for
example, the Federal Communications Commission (1934), which controlled “com-
munications by wire and radio,” later adding television, satellite, and cable communica-
tions. Others came out of the social changes and reforms of the New Deal, for example,
the Securities and Exchange Commission (1934), which regulates stock exchanges and
the sale of stocks and bonds by corporations; the National Labor Relations Board (193s),
with its powers over union formation and collective bargaining; and the Social Security
Administration (1935), a major federal incursion into a field (welfare) that had once been

strictly local.
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The New Deal is in many ways still with us. And presidencies since Roosevelt’s
only added to the stock of agencies. Under Lyndon Johnson, the Office of Economic
Opportunity (1964) was created to run the “War on Poverty.” The War on Poverty is
dead now, but many of the Johnson programs, like Medicare and Medicaid, remain,
and arc administered by vast burcaucracies. And the Equal Employment Opportunity
Commission was created in 1964 to enforce the new civil-rights laws.>

There was also a growing awareness in the 1960s of what seemed to be a conflict between
the market cconomy and the health and safety of consumers: problems of clean air and
water, problems of product safety, problems of the environment and Mother Nature.
Rachel Carson’s 1962 bestseller Silent Spring laid out the dangers of widespread pesticide
usc and the disinformation campaign by chemical companies. Ralph Nader followed a few
years later with another popular book, Unsafe at Any Speed, alleging that automobile com-
panies were knowingly putting unsafe vehicles on the street. Mining accidents and other
workplace disasters served to highlight the shortcomings of workplace safety regulations.

As the public began to pay attention, their representatives began to respond. In the
late 1960s and early 1970s, Congress passed a slew of new laws regulating business.
This was the era of the Clean Air Act (1970), Clean Water Act (1972), and Federal
Environmental Pesticide Control Act (1972). Congress consolidated existing trans-
portation agencies into a new U.S. Department of Transportation, and set up the
National Transportation Safety Board as an independent agency—free (it hoped)
from political influences. The Occupational Safety and Health Act (1970) set up a new
agency to protect employees from workplace hazards like toxic chemicals, excessive
noise, and mechanical dangers; the Consumer Product Safety Act (1972) created a new
agency to protect people from dangerous products. In all, Congress passed twenty-five
laws regulating business between 1967 and 1973.2* Eugene Bardach and Robert Kagan
describe this legislation as a “quantum leap” in federal action to protect public safety.”

Meanwhile, administrative agencies have multiplied like rabbits on the state level, too.
The occupational licensing boards mentioned earlier are all state agencies; the great rush
to enact licensing laws began in the 1890s. The states have their own laws on corporate
securities (“blue-sky laws”), and they are in control of many areas of life (zoning is one)
that the federal government leaves almost entirely alone. Some state regulatory agen-
cies have tremendous significance: the Texas Railroad Commission, despite its name,
controls the oil and gas industry in Texas; it has power to stop the production of oil “in
excess of . . . reasonable market demand,” which gives it fantastic economic leverage.?®

There is a huge mélange of boards and agencies, on every level of government.

A TYPOLOGY OF ADMINISTRATIVE BODIES

There are so many agencies, their work is so various, and they operate in such different
ways that it is almost a hopeless task to try to describe them in general terms. One use-

ful way to classify them is by subject matter. Thus, some agencies are concerned with
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regulation of business and labor (Securities and Exchange Commission, National Labor
Relations Board), others with welfare (for example, the Social Security Administration),
still others with public resources (for example, the Bureau of Land Management). Again,
some regulating agencies regulate single industries (airlines, banks), others regulate busi-
ness in general (Securities and Exchange Commission, Occupational Safety and Health
Administration).

Another important way to distinguish among agencies is to look at their structure.
Some agencies are “independent,” others are not. An agency is legally independent if
it is not attached to an executive department. Independence means the executive can-
not control the work of the agency. The president appoints National Labor Relations
Board members; once they are installed in office, he is not their “boss,” and they do not
have to obey his commands. The Bureau of Land Management (BLM), on the other
hand, is part of the Department of the Interior. The BLM director makes policy, but the
Secretary of the Interior is the boss and can supervise the business of the BLM, and so
can the boss’s boss, the president of the United States.

Independent agencies, even some of the small ones, sometimes flex their muscle in
ways that catch people by surprise. In 1997, there was a low-level trade dispute running
between the United States and Japan. As part of that dispute, a small, independent fed-
eral agency called the Federal Maritime Commission imposed a series of minor fines on
Japan’s largest shipping companies, mostly to persuade Japan to drop a complicated set
of rules it was imposing on American ships in Japanese ports. When the shippers didn’t
pay, the commission exercised the full extent of its powers: it ordered the Coast Guard
to bar Japanese cargo ships from U.S. ports and detain any Japanese ships currently
in port.” This move—denying another country access to U.S. markets—was, in the
words of the New York Times, the “nuclear option” of trade talks, and shocked both the
Japanese government and the Clinton administration, which had no advanced warning
of the decision.?® The economic repercussions of cutting off billions of dollars in trade
between the two countries would have been tremendous; the mere announcement of
the decision drove down the stock market and the value of the dollar. Luckily, the dis-
pute was settled relatively quickly, avoiding an all-out trade war between two enormous
economies; but the Federal Maritime Commission had made its power, and its auton-
omy, crystal clear.

We can also draw a distinction between “friendly” and “hostile” boards and agencies,
if we remember not to take these terms too literally. “Friendly” boards and agencies are
manned by the very people the board or agency is supposed to regulate. The Federal
Aviation Administration is not “friendly,” in this sense. This agency is part of the
Department of Transportation. It has an administrator and a deputy administrator. By
law, neither may have “a pecuniary interest in, or own stock in or bonds of, an acronauti-
cal enterprise.”” The state boards that license druggists, plumbers, or optometrists are
a different story. Druggists, plumbers, or optometrists control these boards and fill all

or most of their seats. For example, the state board of optometry in California consists
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of eleven members, appointed by the governor. There are to be five laypeople (“public”
members), but the other six must be registered, practicing optometrists.*’

There are good historical reasons for the difference between the two types of agency.
Licensing of plumbers was probably the plumbers” own idea. They wanted to keep out
amateurs, enhance their own prestige, control the work, and hold prices steady and sta-
ble. These are mostly economic goals, not very different from some of the goals of labor
unions or of workers generally. But not all occupations are able to band together and
form an effective union. Against whom could druggists, doctors, or plumbers call a
strike? Whom could they ask for a raise? They can best achieve results by forming trade
groups and by persuading the legislature to license their occupation, vesting in a board of
practitioners the power to decide who gets licenses, and how and why. This puts control
of membership and work conditions firmly in friendly hands.

At least part of the thrust to regulate railroads, on the other hand, was “hostile.” It
came from shippers and merchants who feared the railroads, who thought railroads had
far too much power for the good of the country. Of course, there is more to the story of
railroad regulation than that. Many concessions were made to the railroads as the ICC
Act journeyed through Congress, and the results, as we noted, were fairly incoherent.
But the hostile element remained part of the package. This is true of economic regula-
tion in general.

Whatever the origin of railroad regulation, or regulation of public utilities, airlines,
and so on, what happens in practice? Whom do the commissions serve? Often, it is
claimed, the regulated industry ends up “capturing” the agency and bending it to suit
industry purposes.”! The ICC became the creature of the railroads carly in its career;
television networks allegedly took over the Federal Communications Commission. The
puppets shove aside the puppetmaster and make him dance on their strings.

There is, on the whole, some truth to these charges. For one thing, regulators have to
live with their subjects. They learn to see things through their subjects’ eyes. Also, com-
missioners are supposed to regulate businesses, not kill them. A state power commission,
let us say, has power to fix rates. A gas or clectric company applies to the commission
for a rate increase. It presents facts and figures about rising costs: coal, oil, and labor
are all more expensive. If the commission accepts the facts and figures, it will grant the
increase, more often than not. The commission, after all, is responsible for the health
of the industry. The gas and electric companies are privately owned and must show a
profit. Then, too, some commissioners come from the industry they regulate, and many
expect to go back there when their terms are up. They are reluctant, then, to be tough
and unyielding. Historically, the public or consumer interest has been weak, diffuse.
Who, after all, speaks up for John and Jane Q. Public, day in and day out, at the agency?
In many cases, nobody. Yet lobbyists and lawyers for industry have always been there,
pressing their cases.

There is some empirical evidence in support of the “capture” idea. For example, David

Serber® studied California’s department of insurance and the way it handled consumer
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complaints in 1969. He painted a depressing picture. The department leaned over back-
wards to accommodate insurance companies; consumers who made noise were treated
as cranks by the staff; the staff systematically disfavored women, blacks, lower-class
people, and anybody who seemed “inarticulate or angry.” This was a small state agency,
and the data came from 1969, but it scemed to reflect what was going on more broadly.
Administrative agencies were in bed with big business; nobody was looking out for the
lictle guy.

In the 1960s, this situation—the “capture” of the agencies—became a real issue. New
business laws were passed; but just as important was what Richard Stewart termed “the
reformation” of administrative law.>> Regulatory processes were changed to allow for
more agency accountability and citizen oversight. Courts came up with new “standing”
doctrines that allowed citizens’ and advocacy groups to challenge agency action (and
inaction) in court; they also began to take a “hard look” at agency decisions to make sure
they were the product of a reasoned decisionmaking process based on sound evidence.
Congress required federal agencies to produce and disclose the environmental effects of
their decisions in “impact” statements. And, crucial to this project, Congress gave peo-
ple the information they needed to keep an eye on these agencies, through the Freedom
of Information Act (1966) and other open government laws. The beneficiaries of regula-
tion began to have a greater role in the process.**

Soon after this burst of new laws and administrative processes, the pendulum swung
back. In his 1981 inaugural address, Ronald Reagan led the charge, blaming overregula-
tion for the country’s economic woes; and declaring that “government is not the solu-
tion to our problem; government is the problem.”” Reagan, his successor George H. W.
Bush, and the Republican Congress clected in 1994 all emphasized the downsides of the
administrative state: red tape, bureaucracy, and interference with business, to the detri-
ment of the economy. There was certainly evidence to support their claims; “regulatory
unreasonableness” was a problem in many areas of the administrative state.’

This “counterreformation” manifested itself in some real legal changes over time.
Some industries were “deregulated.” Airlines, as we mentioned, were deregulated as carly
as 1978; some other significant industries—energy, communications, and finance—
came later. Administrative law was also tweaked over time. Proposed regulations were
subject to a more exhaustive “cost-benefit” analysis; the goal was to prevent overregula-
tion. There was more executive oversight and control over agency actions; and “standing”
doctrines were limited in ways that made it more difficult to challenge agency action (or,
more to the point, inaction).” All this, perhaps, made a difference; but the size and reach
of government did not, in the end, change all that much.

More recently, the president has tried to assert greater control over the work of reg-
ulatory agencies. In the last few decades, presidents from both political parties have
required, by executive orders, that many proposed regulations be submitted to the
Office of Information and Regulatory Affairs (OIRA). Originally, OIR A was supposed

to coordinate agency action and promote the use of cost—benefit analysis, but there are
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those who think it is used more and more to control, alter, and delay agency action.?®

After the terrorist attacks on September 11, 2001, Congress created a new cabinet office,
the Department of Homeland Security, and threw into this new department twenty-
two rather diverse agencies.” The vision (and theory) of the administrative state is that
agencies would be independent, transparent, efficient, and nonpolitical. But the reality
is that the agencies are and always will be deeply embedded in politics and the political
system.*

The debate continues: Do we need more or less regulation? I's the administrative state
too big or too little? Probably the best answer (as so often) lies somewhere in a calm quiet
zone between the shouting on all sides of the controversy. Does the administrative state
dispense justice or injustice? Probably both. A lot depends on whar the agency is, whom
it regulates or services, and how. The Internal Revenue Service, a state department of
motor vehicles, an agency dealing with abused children, the antitrust division of the
Justice Department—these are all different, with their own internal cultures, their own

ways of handling clientele.

CONTROL OF ADMINISTRATIVE BEHAVIOR

Administrative process is everywhere in the modern world. It is the fastest-growing
part of the law, yet in some ways the least visible. Administrators have a great deal of
power. Even some lowly clerk at the bottom of the ladder can sometimes act with great
authority. To someone who wants a pension or a dog license or a zoning variance, or to
a company that wants to float bonds or build a new plant, the power of administrators
seems boundless, almost out of control. One of the biggest issues in administrative law
is, how tightly should agencies be kept in check? Who will watch the watchmen? Who
will do the job, and how?

Administrative agencies are subject to both inside and outside control. Inside con-
trol is control built into the structure of an agency. Higher officials supervise lower offi-
cials. Inspectors and auditors monitor the working burcaucrats. Reports, spot checks,
reviews, and internal audits prevent corruption or sloppy work. At least one hopes so.
Outside control begins with the governing law. Controls and limits are written into the
text of the law for each specific agency. Thus, the Federal Trade Commission (FTC) has
power to prevent or stop “unfair” methods of competition, but the FTC Act also specifi-
cally gives businesses whose methods are challenged the right to appear and fight, with
lawyers, at formal hearings.*! There are also more general controls. The Administrative
Procedure Act (APA), first passed in 1946, applies pretty much across the board. It sets
ground rules of procedure that all agencies must follow. For example, under the APA,
an agency must publish “descriptions of its central and field organization” and it must
make public its rules of procedure and inform the public where people can pick up neces-
sary forms. All of these actions will appear in the Federal Register. The agency must also

make public its rules and regulations, and it has to give notice when and if it intends to
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change these rules. The Federal Register—in 2014, it ran to over 78,000 pages—is hardly
the six-o’clock news, but at least it is accessible to lawyers and specialists who know what
to look for. Agencies have to spread on the Register the gist of any of their new rules, and
they must give the public a chance to object or to make comments in writing.

Congress, with its statute-writing power, is the most obvious outside control over fed-
eral agencies. Congress passes the laws that make the agencies; it can repeal those laws
and kill its creatures. It can give them new marching orders any time it wishes. Congress
(after intensive lobbying from industry) told the Consumer Product Safety Commission
in 1981 to lower safety standards for power lawn mowers. The commission had no choice
but to obey.*> Sometimes Congress uses the power of the purse. In 2009, Congress gave
money to the Environmental Protection Agency (in an appropriations bill) and urged
the agency to study hydraulic fracturing (“fracking”);** the Environmental Protection
Agency responded with a draft report of its findings in 2015.* And, of course, Congress
has the ultimate power: the power to destroy an agency altogether. As we saw, it got rid
of the ICC in 1995.

Some controls are inside the agencies but outside the regular chain of command. It is
possible to give controllers or inspectors great independence, even though technically
they belong to the organization they seek to control. The army and navy have inspectors
general. So do many governmental agencies. The Inspector General Act of 1978 created
such offices in cabinet departments and in some agencies (the Environmental Protection
Agency, for example).® The inspector general is authorized, among other things, to
“receive and investigate” complaints about waste or abuse. The inspector general is sup-
posed to keep secret the identity of whistle-blowers.

This form of control is based in part on the concept of the “ombuds.” The word, if not
the idea, comes from Scandinavia. Many private institutions—Stanford University, for
example—have set up such posts for themselves. The ombuds is an official who is inde-
pendent of the agency, and also, one hopes, independent-minded; he or she hears com-
plaints from employees or others and tries to deal with them. Presumably the ombuds
has no ax to grind and makes fair and impartial recommendations. How much actual
power an ombuds has depends on the particular institution.

Congress has attempted, too, to guarantee that the agencies deal fairly with peo-
ple who complain. The employees of agencies who decide “cases” brought by outsiders
are much more independent than they once were. They are called “administrative-law
judges” (ALJs), and the point of calling them by this name is to emphasize that they are
supposed to do justice, not slavishly follow what their superiors in the agency want. As
of 2010, there were more than 1,500 administrative-law judges in the federal system.*
This number, however, has been fairly static, and there has been a kind of backward
trend; “non-ALJ adjudicators,” however, were for a time “sprouting faster than tulips
in Holland,” and by 1996 already numbered more than three thousand. The agencies
have come to prefer hearing officers who are “easier to manage, and who can be pro-

cured at bargain rates” (ALJs are well paid).”” Nonetheless, the idea behind the corps of
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administrative-law judges is, basically, alive and well—the notion of a fair and impartial
hearing for people and companies who feel that some agency has done them wrong.

Judicial review is perhaps the best-known form of outside control of administrative
agencies. Most of what is called administrative law, as taught in law schools, is really the
law of judicial review. Suppose a company is dissatisfied with an agency’s decision: adrug
company wants to market a diet pill, and the Food and Drug Administration (FDA)
refuses to allow this. The company first has to “exhaust” procedures or appeals inside
the agency—in a big, complex agency there will be a regular pyramid of hearings and
appeals. If all these steps go against the company, it has one more chance: it can try
its luck in court. Statutes creating administrative agencies almost always provide for,
or imply, a right to review decisions in court. The Administrative Procedure Act itself
has such a provision, and the Supreme Court has held that a right to review is implied
unless Congress firmly and explicitly says otherwise. This happens from time to time.
Congress declared that certain decisions of the Veterans Administration (now a cabinet-
level department) were absolutely “final and conclusive.” No court had power to review
any such decision.* This, however, is a highly unusual situation.

Getting a court to review a decision of the FDA or the NLRB or the SEC is not a
simple matter; one does not just snap one’s fingers and file a complaint. Many roadblocks
stand in the way. To begin with, there are procedural problems. One, mentioned briefly
above, is the concept of “standing.” Not everybody can complain about what an agency
does. To have standing (the right to complain), the complainant usually has to show a
financial stake—the drug company blocked by the FDA is an obvious example. But if
the Department of the Interior decides to let Hilton Hotels build a lodge in Yellowstone
National Park, can I complain in court (or in the agency) because I backpack and bird-
watch in Yellowstone? Probably not; I have no standing. Using or liking or enjoying
Yellowstone is not enough. Rules of standing are complicated; as they broaden or nar-
row, the scope of judicial review broadens and narrows in turn. For a while, during the
reformation of administrative law in the 1960s and 1970s, federal courts began to apply
more liberal rules about standing; they were willing to stretch a point to allow groups
that represented “the public” to intervene in decisions, even though they had no financial
stake. This opened the door to conservation groups that opposed power plants, and to
church groups or just plain viewers who complained about the policies of some TV sta-
tion.* In the 1980s and 1990s, the courts tightened up somewhat; as one judge, Richard
Posner, put it in 1991, plaintiffs would be “tripping over each other on the way to the
courthouse if everyone remotely injured by a violation of law could sue to redress it.”*°

Also, the scope of judicial review is narrow. Courts do not second-guess the agencies.
If the FDA decides a drug does not work and takes it off the market, the manufacturer,
after “exhausting” its agency rights, can indeed try to persuade a court to overturn the
FDA decision. But as a general rule the court will not actually rehash the evidence; it
will not ask whether the drug works or not. On that point, the court will consider itself

bound by what the agency decided, especially its findings of fact. After all, it is the agency
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that has expert knowledge; it is the agency that has on its payroll chemists, engineers,
economists, and whatnot. The court will check only to see if the agency violated the law
in some way. Did the FDA follow the Administrative Procedure Act correctly? Did the
FDA do what Congress told it to do, and in the right way, according to the governing
statute? Was its decision supported by somze evidence? If the answer to these questions is
yes, the court will, almost certainly, refuse to overturn the agency’s decision.

All well and good; but in fact the line between procedure and substance, between deci-
sions of “law” and decisions of “fact,” is quite fuzzy, and some courts have been known
to review agency work in a bold and assertive way. Before the New Deal, courts were on
the whole hostile to administrative agencies; they scrutinized their work rather care-
fully, some would say too carefully. During the New Deal, the Supreme Court reflected
this hostility in a number of notable instances. The Court did not want Congress to
“delegate” its essential powers to agencies. Perhaps the most notorious New Deal deci-
sion was Schechter Poultry Corp. v. United States> Here the court declared the National
Industrial Recovery Act unconstitutional and knocked out one of the keystones of
Roosevelt’s program.

Schechterand similar cases raised storms of protest. In thelong run, President Roosevelt
won his point. The old, conservative judges resigned; the president appointed new ones
more in tune with his views. The Court lost most of its taste for savaging administrative
agencies. After the New Deal period, a long honeymoon set in for the agencies. Courts
were reluctant to intrude into administrative decisions except in extreme cases. They
refused to interfere if what the agencies had done was in the least bit defensible proce-
durally and had any shred of evidence to back them up.

That honeymoon seems to have ended in the 1970s. Then came a generation of dimin-
ished deference. Individuals and groups on the outside were more active than before in
fighting the agencies in court, and the courts themselves started taking a more active role
in controlling administrative behavior. A Washington, D.C., lawyer, in 1974, spoke for
most lawyers when he talked of a “strong impression” that judicial review was tougher
than before; the courts fancied themselves “as watchdogs at least comparable to the stat-
ure of the agencies.”* This was the era of the “hard look.”

In 1984, in Chevron, U.S.A., Inc. v. Natural Resources Defense Council,”® the Supreme
Court told courts to respect the way agencies interpret the law; agency interpretations
on doubtful points were to be upheld, unless they flatly contradicted what Congress had
plainly said. This was understood by commentators to mean a regime of more respect for
agency determinations and less vigorous judicial review. And, in fact, a study of the work
of the courts published a few years after the decision showed that federal courts usually
sided with the agencies—about three times out of four, in fact.’*

But judicial review remains a powerful tool. How much impact it has, on any partic-
ular agency, is a tough (and largely unanswered) question. Why, despite Chevron, is it
likely that judicial review retains its power? Courts are sensitive to what goes on in the

outside world. The public generally has lost some of its faith in administrative process.
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Administrative process, of course, is here to stay; but some people think of it as a neces-
sary evil at best; they talk about “red tape,” “burcaucracy,” “Big Brother.” Perhaps these
attitudes make a difference in the way courts approach the work of the agencies.

Judicial review is expensive and time-consuming. Only a big drug company has the
money to attack an FDA ruling. But new actors began to enter the stage in the 1960s
and 1970s, representing new interests—consumers, for example, or the environment.
Of course, no single consumer has the time, money, or skill to battle against the giant
agencies or lock horns with the great corporations. But when consumers band together,
the story is quite different. Where would environmental law be without the pressure of
groups such as the Sierra Club, or the Natural Resources Defense Council (which took
part in the Chevron case)? Particularly important are the “public interest” law firms,
organized to fight legal battles on behalf of consumers. There are only a few of these
firms, but they pick their battles and make a big splash in the courts.

Again, a change in public attitudes lies behind this trend. Consumers band together
because there is a consumer movement; that is, some consumers feel suspicious of busi-
ness or government and what they do, and want to take action to make their weight felt.
There is always discussion about whether agencies are responsive enough to the pub-
lic. This is a tricky subject. Often when people complain about unresponsive agencies
they mean that the agency does not respond to #hem. But an agency may ignore group
A because of pressure from group B, which is pulling in the opposite direction. In such a
case, we can easily, but mistakenly, imagine that the agency is performing poorly because
of technical, structural, bureaucratic reasons. The agency in fact is responsive; what is
wrong (from our standpoint) is its pattern of response. Technical reform will not cure
the problem. What is needed is political reform, giving group A more power, or exerting
pressure on our own (if that is what we want).

On the other hand, there really does seem to be something about a burcaucracy that
slows down its actions and toughens its outer skin. After all, the whole point of making
agencies independent is to free them from short-run political pressures and control. If we
make jobs “civil-service” jobs instead of patronage jobs, we loosen the grip of politicians
and “special interests.” But this can work all too well. When we regularize promotion
and tenure, when we make internal controls stronger than external controls, we run the
risk of distorting the incentives of those who staff the burcaucracies. Individual crea-
tivity is discouraged and downgraded; outstanding performance becomes risky. Timid,
bureaucratic minds dominate the agency. Those who stick to the rules and never get in
trouble are rewarded. Policy change becomes almost impossible.

Bureaucracy is at the heart of modern law and government. A vast civil service grinds
away in thousands of tiny offices, churning out rules and applying them. To many peo-
ple, it seems like a troop of blind army ants, mindless and implacable, following rules the
way ants follow instinct. The work of life, to be sure, could not go on, in contemporary
society, without this corps of ants. There is the charge that the bureaucracy squeezes

vital juices out of the economy and commits, day in and day out, nagging, petty acts
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of tyranny. Is there some way to give the modern state a human face? Is effective, effi-
cient, and fair government possible? Can we make regulation “responsive”?%® All sorts
of reforms have tried to supply an answer. It is not easy to judge their ultimate success,
but there seems little doubt that some of the worst forms of abuse have been brought at
least partially under control. What is casy to forget is the benefit side of the adminis-
trative state. Many people insist they want government “off the people’s backs,” which
means rolling back the bureaucracy. Yet, when a plane crashes, or a warchouse explodes,
they are likely to complain with shrill voices that the government was not strict enough
with regulation and inspection. If there is a flood, a fire, an earthquake, they want rapid
response from federal emergency agencies. They want service in all sorts of ways, and
they want it fast. Among the fundamental rights of the citizen is the right to hold con-

tradictory opinions at once.
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Federalism and American Legal Culture

ONE OBVIOUS, STRIKING fact about the American legal system is that it is orga-
nized on a federal basis. A federal system is a government and legal system in which the
central, national government shares power with states, provinces, or sections, each of
which is to some degree sovereign in its own right. There are quite a few countries in the
world organized on a federal basis. One of the best examples is Canada, our northern
neighbor. Australia is also a federal state. So is Switzerland. So is Germany. The now
defunct Soviet Union was supposed to be a federation, made up of individual “republics”
(Russia itself, Armenia, Estonia, and so on). Each Soviet republic, in theory, even had
the right to secede. In fact, Moscow called the tune, and when it relaxed its iron rule,
the union disintegrated, and the individual “socialist republics” all became independent
states. The European Union—formerly the European Economic Community—is an
interesting hybrid. The general government is relatively weak, and the individual coun-
tries (France, Italy, Germany, Austria, Denmark, Portugal, and the rest) retain their
seats in the United Nations, their ambassadors, and all the trappings of sovereignty—
and a great deal of control over their domestic law and politics. But this may change
over time; indeed, the central government of the European Union—the bureaucracy in
Brussels and the courts—is already more powerful than many people ever expected. It
has produced a currency (the euro), which most of the countries share (though some, like
Sweden, do not); and it relaxed border controls within the European Union for most
countries. But the euro has not been a total success; and a crisis of refugees and asylum

seckers has brought back a passion for border controls. In June 2016, the British voted
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to leave the European Union. The European version of federalism is thus, to a degree,
in crisis.

The United States is a federal country that takes its federalism, on the whole, quite seri-
ously. The national government sits in Washington, D.C., but the fifty states are hardly
empty shadows. The states have their own governments and their own capitals, and within
their spheres they are supposed to be “sovereign,” that is, in full control. In many ways, they
echo the structural patterns of the federal government. They all have constitutions—and
these are, very often, quite different from the federal Constitution. They have legislatures,
with two houses in every state but one. Each state has a chief executive, the governor. Each
has its own court system, as we have seen. Each has a cabinet, an executive staff, and a
flock of administrative agencies. Of course, the states are sovereign or independent within
certain limits. The national (federal) government is more powerful, employs vastly more
men and women, and taxes and spends much more than any particular state. It is only
Washington that sends out and receives ambassadors, coins money, owns guided missiles
and aircraft carriers, and tries to “fine-tune” the economy through control of the money
supply. On the other hand, the federal government does not as a general rule arrest speed-
ers, grant divorces, or probate wills; it does not pass zoning ordinances or run school
districts; it does not foreclose mortgages, repossess televisions, or put people on trial for
robbing gas stations. It does not do most of the ordinary, workaday jobs of the law.

Federalism, as it has evolved in this country, is a complex and interesting system. It is
also a good example of the interaction between structure and culture, within our system

of laws.

FEDERALISM: THE FORMAL PLAN

The basic story of the American Constitution is well known. After the Revolutionary
War, the former colonies became independent states. They set up a central government,
under the Articles of Confederation. This central government was relatively weak; real
power stayed in the states. Many people considered the experiment a failure: there was
fear of anarchy as the separate states began to squabble in an unruly way, unrestrained
by a strong central authority.

The Americans (or many of them) resolved to try again. A convention was called and a
new plan drafted: the Constitution of 1787. It gave more power to the central government.
It is still an open question exactly how much power the framers intended to give to the
national government. Clearly, the men who wrote the Constitution intended to provide
some muscle for the national government, but they also intended to keep a strong role for
the states. They proposed to divide power between the two levels of sovereignty, spelling out
in general what the central government could do and what was left to the states. Some pow-
ers, of course, would have to be shared. Many details of the division were left rather obscure.

The center had power over war and foreign relations; it had power to levy taxes, run

a postal system, and coin money. It also had some smaller powers important to the legal
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system—power to lay down “uniform” rules for naturalization and “uniform laws on the
subject of bankruptcies”; also power to grant patents and copyrights.

The Constitution also set up a separate court system for the central government. At
its head was a (federal) Supreme Court, along with “such inferior courts as the Congress
may from time to time ordain and establish” (Article I'V, Section 1). These courts would
have jurisdiction over questions of federal law. They would handle admiralty cases as
well. Admiralty cases were maritime cases—cases about affairs on the high seas or about
the business of ocecan commerce. In England, these cases went before a special court,
the court of admiralty; in America, the powers of this court were given to the federal
courts. The national courts also had jurisdiction to decide cases “between Citizens of
different States.” This is the so-called diversity jurisdiction. The idea here was that the
federal courts would provide an impartial forum, free of state jealousies, rivalry, and
chauvinism. The federal courts, unlike state courts, would not show bias against “out-
siders,” people from other states; that was the idea behind diversity jurisdiction.

The Constitution also listed some sovereign acts specifically forbidden to the states.
They were not to coin money or levy any taxes on imports or exports (except “what may
be absolutely necessary for executing . . . inspection Laws”). Commerce was to pass freely
from state to state, without barriers or costs. The states were also shut out of foreign affairs;
they were not to “enter into any Treaty, Alliance, or Confederation” or any “Agreement or
Compact . . . with a foreign Power.” They were not to wage war, except with congressional
consent. Relations with the outside world were the province of the central government.

What about those areas where the federal and state governments both have the power
to make law, where they have “concurrent” powers? Here, the Constitution gives a sim-
ple answer: if there is any conflict between the two, federal law trumps state law. The
Supremacy Clause (Article VI, Section 2) establishes that the U.S. Constitution, federal
statutes, and treaties are “the supreme law of the land.” This means that any federal law—
even the lowliest federal regulation—preempts any conflicting state law, even provisions
of a state constitution. The basic idea of the Supremacy Clause is casy to grasp; figuring
out when, exactly, a federal law comes into conflict with a state law can be tricky, and
courts have developed a whole body of preemption law to sort it out.

There was a good deal of opposition to the proposed Constitution at the time, but in
the end it was ratified nonetheless. The hope was that the central government would be
strong enough to keep the country from disintegrating into little quarreling baronies—
strong enough for that, but no more. The states had control of their domestic affairs,
and of everything not specifically granted to the central government. That reserve, most

people thought, was a vast and important domain.

FEDERALISM: HISTORY AND CULTURE

Federalism, of course, is much more than a formal plan. It is also a tradition, and it

is an important facet of our legal culture. In fact, federalism as a structure would be
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meaningless or empty unless federalism were also part of the culture. To understand
federalism in this country, how it grew and how it changed, it will not do simply to tell
how the constitutional plan has altered over time. Indeed these changes (on paper) are
fairly small. The Constitution of 1787 is still very much with us. It has gone well past its
two hundredth birthday, yet it has been amended only sixteen times since 1800. By now,
it is by far the oldest written constitution still in force anywhere. There are countries
with much longer histories, but most of them (like France) have suffered constitutional
upheaval time and time again. There is no American Third Reich or Fifth Republic.
There is still the first and only American republic. The Civil War was, to be sure, a major
constitutional crisis, but even then, the Constitution survived (though at tremendous
cost in blood).

But in what sense has the Constitution “lasted” or “endured” for two centuries or
more? The words are the same, but the music? Can a plan set up in 1787, in the horse-
and-buggy age, when men wore powdered wigs, and before the Industrial Revolution
got going, really suit the world of the twenty-first century? Probably this is not the right
question. Obviously, in many ways, the Constitution, as it was understood in 1787, can-
not possibly fit the world of today, but the constitutional systez has evolved over the
years. The reality of federalism has drastically altered in the process, and the culture of
federalism along with it.

This is precisely what we would expect. Massive social and economic changes have
taken place in the last two centuries. Technology has altered the world. In 1787, com-
munication between the center and the periphery was tortuously slow. A message from
New Hampshire to Georgia took days or weeks. Over time, the telegraph, telephones,
radio and television, jet airplanes, computers, satellite communication, and the Internet,
all made it possible to govern a continent from a single nerve center. The power of
Washington, D.C., in the twenty-first century would be unthinkable without these
innovations. And these innovations are a factor in the growth of the power of the central
government. When travel was painfully slow, when there was no quick way to send mes-
sages or communicate from region to region, the states were necessarily much more on
their own; and this was much less a single country. People used to say “the United States
are”; now they say, “the United States is” is, in other words, a single country.

Swift means of travel and communication have created mass markets across the coun-
try and stimulated the consumer economy. Travel, too, has been revolutionalized. The
American population is restless and mobile. People ceaselessly cross state lines, by train,
plane, and car, looking for new jobs, visiting relatives, searching for sunshine and scen-
ery, and so on. If there is to be any control over the national economy, it will have to
come from the center. And in the age of nuclear weapons and international terror gangs,
people want central control over foreign affairs and diplomacy (not to mention war).

Social change, culture (attitudes), and legal structure are bound together in so many
ways that we cannot ever really disentangle them. None of the three basic elements of

law—structure, substance, and culture—has meaning without the others. Federalism



Federalism and American Legal Culture 127

is a structural fact. It also generates substance (rules about state and national powers).
These in turn influence the legal culture. At the same time, it is the legal culture (what
people think and believe) that makes federalism a living part of law, a structure with
meaning. And the legal culture is not static. It changes along with society.

Federalism in the first half of the nineteenth century was a far cry from federalism
today. The national government was a tiny dot on the legal map. Washington, D.C.,
was a miserable village, with muddy roads, appalling summer heat, and few permanent
inhabitants. The federal government was pathetically small by modern standards. The
Department of the Treasury in 1801, which “far overtopped any other administrative
agency,” contained more than half the civilians who worked for the federal government.
It had seventy-cight employees in its central office, and 1,615 in the field.* In 1829, the
whole body of federal employees in Washington, “from the lowliest clerk, messenger,
and page boy to the President,” and including congressmen and senators, was 625.%

In short, the central government was small and, in many ways, insignificant. It
played second fiddle to the states. The states probably loomed much larger in people’s
lives than the federal government. People thought of themselves as citizens of Virginia
or Pennsylvania first, as Americans second. The national legal system was like the tiny
brain of a giant dinosaur. There was not much in the way of a central nervous system. The
weakness and remoteness of the federal government became even more pronounced as
one traveled west. In the carly nineteenth century, people in a state like Kentucky, sepa-
rated by mountains from the eastern seaboard, saw little use for a central government
and were rather bitter about its revenue laws (which they largely ignored). But we should
not exaggerate the point. Mary Tachau has studied the federal courts in Kentucky dur-
ing this period; she found in these courts a surprising level of strength and activity.* Still,
in most respects the state government was the heart of public life, the national govern-
ment distant and irrelevant.

In one regard, the West was more national-minded in the later nineteenth century,
though for a rather special reason. Local culture and local tradition were thinner in the
West than in the East and in the South. The population of the West was a migrant pop-
ulation. People in Idaho or Oregon had no roots there; there was no state patriotism of
the Virginia type. Americans were rolling stones. What could devotion to Montana, or
love for Montana culture and tradition, mean in 1890, when most people who lived there
had literally just arrived? Even today, state “patriotism” varies greatly from state to state,
depending on cultural tradition. There is tremendous local pride, almost nationalism,
in parts of New England and the South. In California or Arizona most people are raw
newcomers who came for sunshine or jobs, or are at best the children of newcomers. The
idea of a California “patriot” is absurd in a way that the idea of a fanatical Texan is not.

American legal culture is local in another sense. Judges and lawyers are locals. There
is no national career line for judges. State judges cannot cross the border and still be
judges: once a Delaware judge, always a Delaware judge. There is no way to trans-

fer to Pennsylvania. Even federal judges tend to be locals: the district judge in North
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Dakota is a resident of North Dakota. The lower bench is even more parochial: judges of
Aroostook County, Maine, will stay there, unless promoted; they will not take up court
in Kennebec County. (In some states, however, the chief justice or a court administra-
tor can shift judges around temporarily, to clear up backlogs.) Lawyers also tend to be
local. A lawyer who practices in Memphis, Tennessee, will not take cases in Louisville,
Kentucky. While many large law firms have branch offices in many cities (a rather recent
phenomenon), most lawyers within the firm will practice primarily at one of the offices;
they will not, ordinarily, leave “home.”

It is true that major law schools claim to be “national”; they draw students from all
over the country and ignore the law of the state they sit in. Only a handful of the stu-
dents in the Yale Law School will practice in Connecticut, even though the school is in
New Haven. Yale students will learn very little about Connecticut law in the classroom;
they will study the common law as a general system, along with some aspects of national
(federal) law. Students will argue about cases under the federal Constitution. The con-
stitution of Connecticut will probably never get mentioned.

Freshly minted lawyers, however, are often great travelers. In an earlier day, they
flocked to new settlements out west. Today, many will leave home for New York or
Washington, D.C., or other centers of practice, or for places like Seattle or Denver that
appeal to them. Still, most of these fledgling lawyers will not wander very long. Once
the tumbleweed days are past, they take root in one place and stay there. Each state
admits lawyers to its own bar only; some states once admitted lawyers county by county.
A Georgia lawyer is a layperson as far as Oregon is concerned. A lawyer who moves to
a new state does not automatically get “reciprocity.” He or she may have to take the bar
exam over again, like the rawest recruit. In general, then, lawyers are pretty much bound
to one jurisdiction, just as the judges are.

This state of affairs makes American legal culture somewhat parochial; it tends to
keep alive aspects of local legal culture. This point was vividly illustrated by a study
of delay and congestion in trial courts.” The researchers wanted to find out why cases,
once filed, had to wait so long for trial in some cities, while in others there were only
short delays, or no delays at all. In other words, some courts were slow, some were
fast, but why? The scholars started out with hunches about the reasons, but none of
these, surprisingly, panned out, cither in civil or criminal cases: “Neither court size,
nor trial rate nor judicial case load, nor use of settlement conferences, differentiates
faster from slower courts.” Then what does? The scholars fell back on what they called
local legal culture: “informal court system attitudes, concerns and practices.” Judges
and other courtroom hands had old, deep-seated habits and ideas. How quickly cases
were handled differed from city to city, but judges and lawyers knew only what went
on in their own bailiwick. What happened someplace else never came to their atten-
tion. Thus, local legal culture was slow-moving, a kind of legal molasses. Fads like
the hula hoop or disco dancing or taking “selfies” race across the country; local legal

culture barely crawls.
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In some ways, then, courts and lawyers in different communities are sealed off from
cach other. But we must not carry the point too far. The federal court system is fairly uni-
form, and it enforces national policy. Federal courts follow local law in “diversity” cases;
but the Federal Rules of Civil Procedure (and of Criminal Procedure) govern courtroom
behavior and the local rules of procedure (if different) do not. Nor do federal courts
bow down to local opinion and local prejudice in matters on which Washington (or the
national Constitution) has spoken. This became dramatically clear after the Brown deci-
sion in 1954. Some federal judges were segregationists and resisted the Supreme Court
decision as much as they could; others, however, acted with great honor and courage and
refused to defer to local norms.” As a whole, the lower federal courts were much more
willing than the state courts to carry out civil-rights policy in an honest, consistent way.

Except at the federal level, the country is not legally unified, at least in matters of
detail. But it is definitely unified in economic life. There is also a common language, and
the culture has a certain commonality, from coast to coast. There are strong regional dif-
ferences, of course, but TV and rapid travel and the Internet and internal migration are
tending to level these off as time goes on.

The economic unity of the country is especially basic. People and products stream
across state borders. There is no legal way for one state to keep out the goods of other
states. The Constitution expressly forbids it. Vermont cannot put import taxes on New
Hampshire goods. Colorado cannot exclude the products of Utah. At most, a state can
stop rotten fruit and sick cows at its borders. Beyond this, it cannot go.

Nor does a state have power to keep out unwanted people, any more than unwanted
goods. Oregon has no right to chase migrants from Ohio away. At one time, states were
able to keep out “paupers” (or try to), but the Supreme Court put an end to this practice
years ago.® No state, said the court, can “isolate itself from difficulties common toall . . .
by restraining the transportation of persons and property across its borders.” According
to the Constitution itself, if a criminal escapes into another state, that state has to extra-
dite him, that is, he must be “delivered up,” on demand of the governor, to the “State
having Jurisdiction of the Crime.”

The Constitution also provided for the return of fugitive slaves, although it included
them rather delicately in a more general phrase: persons “held to Service or Labour.”
They were to be “delivered up on Claim of the Party to whom such Service or Labour
may be due.”"® Congress accordingly passed a number of fugitive-slave laws to put this
provision into effect. These were controversial laws, wildly unpopular in parts of the
North. Attempts at “slave catching” in the North sometimes led to outright defiance, or
even bloodshed. No issue put a greater strain on federalism than this one." Slavery and
race pitted state against state, region against region. The Civil War by no means ended
the conflict.

Slavery put a strain on federalism because, under the constitutional scheme, states are
required to recognize, and give effect to, the laws of other states. This meant, for example,

that states with tough divorce laws had to recognize (by and large) divorces in the easy
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states. In 1996, the chance that Hawaii would recognize same-sex marriages led to a kind
of moral panic on the mainland. Would other states have to recognize these marriages?
Congress quickly passed a law, the Defense of Marriage Act (DOMA), to try to prevent
just this result,'* though its attempt, in that regard, was largely redundant because states
already had the power to refuse to recognize out-of-state marriages on grounds of public
policy. The same-sex marriage controversy represented a kind of cultural protectionism;
the Supreme Court put an end to it. First, in 2013, it declared parts of DOMA unconsti-
tutional;'? then, in 2015, it made same-sex marriage legal in the entire country.'

The states have not always been free from the more ordinary type of protectionism—
economic protectionism. That is, they have often tried to wriggle out of the constitu-
tional plan, passing laws to benefit their own residents at the expense of people in other
states. Some cities and states in the nineteenth century tried to tax to death out-of-state
peddlers or put special burdens on “foreign” corporations (that is, corporations from
other states). A Virginia law of 1866, for example, required agents of “foreign” insur-
ance companies to get licenses; the companies had to deposit bonds with the treasurer
of the state. The Supreme Court upheld the law," partly on the grounds that “issuing a
policy of insurance is not a transaction of commerce”; insurance policies were not “com-
modities to be shipped or forwarded from one State to another.” Thus they were not
“interstate commerce,” which Congress might regulate, but were off limits to the states.
In the twenticth century, however, the Supreme Court vastly expanded its definition of
“commerce,” and protectionist measures have on the whole done poorly in the courts.
They have failed economically as well. State borders are as weak as pieces of string,

These borders are meaningless in other ways, too. They are never great cultural
divides, as is sometimes the case in Europe. Every single state (except Hawaii, a collec-
tion of islands) has a straight line somewhere on its borders. Western states are mostly
lines on a map: Wyoming and Colorado are rectangles, plain and simple. Rivers sepa-
rate Wisconsin and Minnesota, Kentucky and Ohio, Missouri and Illinois, but even
these natural boundaries do not divide one civilization or language from another. North
Dakota and South Dakota are separate states, but not separate cultures. They do have
different criminal codes, divorce laws, and tort laws, and somewhat different systems of
procedures. Some differences in legal structure and in the culture of lawyers and judges
do tend to persist over time. But in many ways these differences are not terribly impor-
tant, except to lawyers. In any event, legal differences between the two Dakotas, or the
two Carolinas, do not closely map differences in economy or society or culture. Legal
differences between the states, then, tend to be rather minor, on the whole. This is, after
all, a single country. The state laws are like dialects of a single language. (Louisiana is
in some ways an exception.) A man with a strong Boston accent can tell a Southerner
a mile away, but the two of them can still talk easily to each other. The border with
Canada means much more, legally speaking, than does the straight line between North
and South Dakota; and the border with Mexico is legally very wide and very deep, much

wider and deeper than the Rio Grande and much, much harder to cross.
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FEDERALISM AND THE “MARKET” FOR LAWS

The central fact of American federalism is worth repeating: the United States is by and
large an economic union, by and large a social union, but not a legal union, or at least not
completely. State laws are, or can be, rather similar, but this is, first, because the states
choose to harmonize their laws, and, second, because conditions in the states are fairly
similar. A state is free to be different (if it wishes), within its zone. But since the 1860s,
the central government has gotten stronger and stronger, and there has been a steady,
marked change in relations between states and the federal government. It is obvious why
this took place. Changes in technology and sociocconomic structure paved the way. In
the age of the Internet, satellite communication, and jumbo jets, the country is a single
entity to an extent undreamed of in 1787.

When all is said and done, however, the states still maintain a substantial reservoir of
power. This makes possible what we might call a “market” for laws. The states vie with
cach other for “customers,” by passing competing laws. And one state can frustrate the
policy of others by offering for sale (so to speak) a cheaper, better, or simply different
brand of law.

Nevada is, in a way, an extreme example.'® Nevada is a large but barren state, mostly
mountain and desert. It was admitted to the union in 1864. There is some mining in
Nevada and some cattle here and there munch at sparse grasses, but basical