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On the Rule of Law

The rule of law is the most important political ideal today, yet there
is much confusion about what it means and how it works. This book
explores the history, politics, and theory surrounding the rule of law
ideal, beginning with classical Greek and Roman ideas, elaborating on
medieval contributions to the rule of law, and articulating the role played
by the rule of law in liberal theory and liberal political systems. The
author outlines the concerns of Western conservatives about the decline
of the rule of law and suggests reasons why the radical Left have pro-
moted this decline. Two basic theoretical streams of the rule of law are
then presented, with an examination of the strengths and weaknesses
of each. The book examines the rule of law on a global level, and con-
cludes by answering the question of whether the rule of law is a universal
human good.

BRIAN Z. TAMANAHA is Chief Judge Benjamin N. Cardozo Professor
of Law at St. John’s University School of Law. He has written award-
winning books in legal theory, and published widely in leading journals.
He is Associate Editor of the Law and Society Review.
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Introduction

Just over a decade ago, following the almost total collapse of communism,
it seemed to many observers to be the dawn of a new age, an age in which
Western ideas of freedom, democracy, individual rights, and capitalism
finally would come to dominate, spreading their beneficent effects to the
many blighted parts of the globe that had previously rejected them in
the name of Marxism, or traditional values, or anti-Westernism, or some
other self-defeating ideal. “The End of History”! had arrived. Peace and
prosperity were about to reign worldwide.

How quickly have things turned. There has since been a bewildering
array of nationalist, ethnic, religious, and political conflict, of genocide
and other unthinkable atrocities, of economic crises that have threatened
global financial stability, of terrorism and war, all at levels exceeding what
occurred during the hottest moments of the half-century-long Cold War.
New global fault lines, previously sublimated beneath the overarching
confrontation between communist systems and the West, have emerged
and deepened, between rich and poor countries, between North and
South or East and West, between Islamic and non-Islamic countries,
between liberal and non-liberal societies, between mercantilist (state-run)
capitalism and free trade capitalism, between dominance by global cor-
porations and the preservation of local autonomy, between US military,
economic, political, and cultural influence and the rest of the world, at
once bitterly resistant while guiltily complicit. For all but the most san-
guine observers, the triumphalist confidence of the 1990s has dissolved.

Amidst this host of new uncertainties there appears to be widespread
agreement, traversing all fault lines, on one point, and one point alone:
that the “rule of law” is good for everyone. Among Western states this
belief is orthodoxy. Listed first in the “Declaration of Democratic Values”
issued by the seven heads of state of the major industrial democracies:
“We believe in a rule of law which respects and protects without fear or
favor the rights and liberties of every citizen and provides the setting in
which the human spirit can develop in freedom and diversity.”? In the
words of US President George W. Bush, “America will always stand firm
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2 Introduction

for the non-negotiable demands of human dignity: the rule of law . . .””>

It is commonplace wisdom that the defining characteristic of the Western
political tradition is “freedom under the rule of law.”*

Western promotion of the rule of law is not limited solely to the
enhancement of liberty. In the early 1990s, the Western-funded World
Bank and International Monetary Fund began conditioning the provi-
sion of financial assistance on the implementation of the rule of law in
recipient countries. This imposition was justified on economic grounds
as a means to provide a secure environment for investments, prop-
erty, contracts, and market transactions.” At a training session of World
Bank staff members and consultants, “‘Rule of law’ was probably the
most-repeated phrase of the week.”® Development specialists uniformly
agree that absent the rule of law there can be no sustainable economic
development.

Support for the rule of law is not exclusive to the West. It has been
endorsed by government heads from a range of societies, cultures, and
economic and political systems. Russian “President Putin continues to
place judicial reform and the full implementation of the principles of
the rule of law among the country’s highest priorities.”” China recently
signed a UN pact for cooperation and training to develop the rule of
law.® “Chinese leaders say they . . . support the establishment of the
rule of law,” a commitment underscored by the highly publicized atten-
dance of President Jiang Zemin at a seminar on the rule of law.” His
successor as President, Hu Jintao, observed following his selection that
“We must build a system based on the rule of law and should not pin
our hopes on any particular leader.”'’ Robert Mugabe, embattled Pres-
ident of Zimbabwe, previously stated that “Only a government that
subjects itself to the rule of law has any moral right to demand of
its citizens obedience to the rule of law.”!! Seven months after taking
office, Indonesian President Abdurrahman Wahid identified as one of
his major achievements: “we are beginning the rule of law.”!? President
Mohammed Khatami of Iran has made “repeated remarks about the value
of a civil society and the importance of the rule of law.” !> Mexican Presi-
dent Vicente Fox Quesada declared that the lack of the rule of law is “the
theme that worries Mexicans most.”!* Even a notorious Afghan warlord,
Abdul Rashid Dostum, campaigning for a position in the post-Taliban
government, was quoted as saying “Now is the time to defend ourselves
not with tanks and armed corps but by the rule of law . . .”!> These
and similar testimonials have come from leaders of a variety of systems,
some of which have rejected democracy and individual rights, some of
which are avowedly Islamic, some of which reject capitalism, and many of
which oppose liberalism and are explicitly anti-Western. The reasons they
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articulate for supporting the rule of law might differ, some in the interest
of freedom, some in the preservation of order, many in the furtherance
of economic development, but all identify it as essential.

This apparent unanimity in support of the rule of law is a feat unpar-
alleled in history. No other single political ideal has ever achieved global
endorsement. Never mind, for the moment, an understandable skepti-
cism with respect to the sincerity of some of these avowed commitments
to the rule of law. The fact remains that government officials worldwide
advocate the rule of law and, equally significantly, that none make a point
of defiantly rejecting the rule of law. At the very least, even in the case
of cynical paeans on its behalf, the mere fact of its frequent repetition
is compelling evidence that adherence to the rule of law is an accepted
measure worldwide of government legitimacy.

Notwithstanding its quick and remarkable ascendance as a global ideal,
however, the rule of law is an exceedingly elusive notion. Few government
leaders who express support for the rule of law, few journalists who record
or use the phrase, few dissidents who expose themselves to risk of reprisal
in its name, and few of the multitude of citizens throughout the world who
believe in it, ever articulate precisely what it means. Explicit or implicit
understandings of the phrase suggest that contrasting meanings are held.
Some believe that the rule of law includes protection of individual rights.
Some believe that democracy is part of the rule of law. Some believe that
the rule of law is purely formal in nature, requiring only that laws be set out
in advance in general, clear terms, and be applied equally to all. Others
assert that the rule of law encompasses the “social, economic, educa-
tional, and cultural conditions under which man’s legitimate aspirations
and dignity may be realized.”!® Dissidents point out that authoritarian
governments that claim to abide by the rule of law routinely understand
this phrase in oppressive terms. As Chinese law professor Li Shuguang
put it: “‘Chinese leaders want rule by law, not rule of law’ . . . The differ-
ence . . . is that under the rule of law, the law is preeminent and can serve
as a check against the abuse of power. Under rule by law, the law can serve
as a mere tool for a government that suppresses in a legalistic fashion.”!”
In view of this rampant divergence of understandings, the rule of law is
analogous to the notion of the “good,” in the sense that everyone is for
it, but have contrasting convictions about what it is.

The theory experts have it no better. Political and legal theorists also
often hold vague or sharply contrasting understandings of the rule of law.
One theorist remarked that “there are almost as many conceptions of the
rule of law as there are people defending it.”'® Many theorists believe that
it is “an essentially contested concept,”!’ that is, a notion characterized
by disagreement that extends to its core. “It would not be very difficult
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to show that the phrase ‘the rule of law’ has become meaningless thanks
to ideological abuse and general over-use.”?"

The rule of law thus stands in the peculiar state of being /e preeminent
legitimating political ideal in the world today, without agreement upon
precisely what it means. Bringing greater clarity to this ideal is the primary
objective of this book. This ideal is too important to contemporary affairs
to be left in confusion. Despite the surrounding uncertainty, it is not the
case that any proposed meaning is as good as another. There is a rela-
tively short list of plausible conceptions, each derived from a recognized
historical-political context, with relatively clear elements and discernable
implications.

This effort is not offered for edification alone. According to an article
in Foreign Affairs, several decades and hundreds of millions of dollars
have been expended on developing the rule of law around the world with
minimal positive results.?! If it is not already firmly in place, the rule of
law appears mysteriously difficult to establish. This exploration of the
history, politics, and theory surrounding the rule of law will elaborate on
the circumstances of its origin and will identify its ingredients. It will not
produce a formula that can be replicated in every situation, for owing to
the uniqueness of each social-political context that cannot succeed. But
learning about how it originated and how it functions will provide useful
information for those looking for alternative paths that that might work
in local circumstances.

This effort to clarify the rule of law to assist in its realization should not
be interpreted as an unreserved promotion of this ideal. I share the view of
many that the rule of law is a major achievement deserving of preservation
and praise. But it has limitations and carries risks seldom mentioned by its
advocates. A striking disjunction exists between the theoretical discourse
on the rule of law and the political and public discourse on the rule of
law. Theorists have observed the decline of the rule of law in the West
for some time some now, beginning with A. V. Dicey over a century ago,
renewed by Friedrich Hayek fifty years ago, and widely repeated by legal
theorists, especially in the USA, in the past three decades. Therefore,
even as politicians and development specialists are actively promoting the
spread of the rule of law to the rest of the world, legal theorists concur
about the marked deterioration of the rule of law in the West, with some
working to accelerate its demise. This decline suggests that problems are
being glossed over in its promotion.

Two particular concerns bear mention at the outset. First, some of
the most vociferous champions of the rule of law, famously including
Hayek, have claimed that it is incompatible with an expansive social wel-
fare state and with the achievement of distributive justice. Theorists often
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tie liberalism, unrestrained capitalism, and the rule of law into an all or
nothing package. However, many of the non-Western societies that wish
to implement the rule of law have no desire to become liberal, and many
Western societies with the rule of law are committed to the social welfare
state. A host of fundamental social and political issues are thus implicated
in the decision to adopt the rule of law ideal. Second, the rule of law carries
the ever-present danger of becoming rule by judges and lawyers. Aside
from having obvious anti-democratic implications, this raises additional
concerns in societies where judges and lawyers are drawn exclusively from
the elite, or from some other discrete subgroup. Countries working to
develop the rule of law must be cognizant of these and other potential
problems.

Equal attention will be allocated in this work to elucidating the weak-
nesses and strengths of the rule of law, to considering the theoretical and
practical arguments for and against it. Like all ideals, there are certain
social-cultural contexts for which it is ill suited, and it must be weighed
against and sometimes give way to other important social values. Like all
ideals, choices must be made in how the ideal is to be formulated and how
it is to be implemented, choices that take into consideration immediate
context and prevailing preferences.

A telling revelation of this exploration is that the rule of law ideal ini-
tially developed in non-liberal societies. This millennia-old ideal survived
extraordinary changes in surrounding social, political, and economic cir-
cumstances, which led to alterations in how the ideal operated and what
it was taken to represent. These changes have generated a few complicated
puzzles that were not present at earlier stages. Not only will this explo-
ration disclose how these problems arose, which is relevant to contempo-
rary liberal societies, it will also reveal ways in which modern non-liberal
societies can understand the rule of law in a fashion amenable to their
situations.

This exploration will proceed chronologically, beginning briefly with
Ancient Greece and Rome, then focusing more attention on the Medieval
period, then on the modern rise of liberalism, ending up in the present,
looking at the rule of law at the national and international levels. History,
politics, and theory are interwoven throughout the book, showing up in
each chapter, but they also serve as general organizing themes, deliv-
ered in sequential order. The first few chapters are thus more historical,
the middle chapters more political, and the concluding chapters more
theoretical.

Although a number of challenging topics in political and legal theory
will be canvassed in the course of this work, an effort has been made
to present the ideas and issues surrounding the rule of law in a manner
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accessible to readers with no theoretical background. While it is written to
be of use to theorists and students, one objective of this book is to expose a
general audience to the insights to be gleaned from the historical, political,
and theoretical discussion. The rule of law has swept the realm of public
political discourse. Given its prominence, it is essential that a thorough
understanding of this ideal be available to anyone with an interest and
the requisite determination to know.



1 Classical origins

Greek thought

Many accounts of the rule of law identify its origins in classical Greek
thought, quoting passages from Plato and Aristotle. Though this is not
incorrect, a caveat must be kept in mind. For half of a millennium, known
as the Dark Ages, Greek thought was almost entirely lost to the West, until
rediscovered and given new life in the high Middle Ages by religious
scholars.! The rule of law as a continuous tradition took root more than
a thousand years after the heyday of Athens. Greek ideas with respect
to the rule of law are therefore best understood as exemplary models,
inspiration, and authority for later periods. Many of the problems the
Greeks, Plato and Aristotle in particular, grappled with so insightfully
are timeless problems; hence their timeless relevance and appeal.
Fifth-century BC Athens, at the height of its glory, took great pride in
being a democracy governed directly by its citizens. The overarching ori-
entation of Athenians was toward the polis, the political community. Every
male citizen over thirty years of age, of whatever class or wealth, was eli-
gible to serve (for pay) on juries that decided legal cases; they also served
as magistrates, on the governing Council (with a rotating head), and on
legislative assemblies, with positions filled by lot. To insure accountabil-
ity, magistrates presiding over cases could be charged with violations of
the law by complaints from private citizens.? Owing to these character-
istics, “democracy was synonymous for the Athenians with the ‘rule of
law.””> Athens did not have a class of legal professionals or state officials
who monopolized the production of law or the delivery of legal services.
Law was — literally — the product of the activities of its citizens. Equal-
ity before the law was an important value in their system. This did not
mean that the same legal standards were applied to everyone. The law rec-
ognized categories of individuals (for example, women, children, slaves,
and non-citizens) with different legal implications. Rather, equality meant
that the law would be applied to all in accordance with its terms without
regard to whom, whether aristocrat or lowly artisan, stood before it.*
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The danger in a popular system of this kind is that democracies can
be as tyrannical as absolute monarchies.” Protecting against a populist
tyranny, the law was accorded a status that set it apart, rendering it not
easy to modify by the popular courts and legislative assemblies.® The role
of these courts and assemblies was to respect the law and act as guardians
of the law, not to declare the law as they pleased. Seen as the reflection of a
transcendent order that stands behind the lived community, law enjoyed
a sanctified status. “Greek philosophers and statesmen, like others before
and after them, were beguiled by the dream of putting on record some
system of basic law which would be so perfectly adapted to the true
interests and the actual social conditions of the society for which it was
framed as to be venerated as eternal and unalterable.”” The phrase “the
laws of Solon,” a reference to the legendary monarch who in the sixth
century BC established a body of laws and the popular courts, was used
to stamp particular laws as ancient and untouchable. New laws could
be passed, and old laws changed, but such enactments were subject to
review. Proponents had to demonstrate the inadequacy of existing laws as
a condition of passage, and all decrees of the assemblies were examined
for consistency with preexisting law.® If legislation was found to be in
contradiction with preexisting valid laws, the proponents of the legislation
could be fined.” The result of these various mechanisms and standards
was to maintain a democratic system “while subordinating the principle
of popular sovereignty to the principle of sovereignty of laws.” !’

Plato was from an aristocratic family. His student Aristotle — a
Macedonian, non-citizen resident of Athens — was the son of a physi-
cian and later the tutor of Alexander the Great. By the time of Plato and
Aristotle, Athens had already declined from its height, having lost the war
with neighboring Sparta at the close of the fifth century BC. Its citizenry
were thought to have degenerated, lacking in the self-discipline and orien-
tation to the polis that had made Athenian democracy so superior. Instead
they were overly preoccupied with commerce and excessively indulged
in enjoying the fruits obtained from Athens’s maritime expansion.
Underlining the risks of popular rule, Plato’s teacher, Socrates, was con-
demned to death by Athenian democrats. Under these circumstances,
Plato and Aristotle were acutely concerned about the potential for tyranny
in a populist democracy; accordingly, they emphasized that the law rep-
resented an enduring and unchanging order. Plato’s legal code in The
Laws was intended to be permanent. The faith they expressed in the rule
of law was in contemplation of its stability and restraining effect.

Plato insisted that the government should be bound by the law: “Where
the law is subject to some other authority and has none of its own, the
collapse of the state, in my view, is not far off; but if law is the master
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of the government and the government is its slave, then the situation is
full of promise and men enjoy all the blessings that the gods shower on a
state.”!! Aristotle’s words on the rule of law still resonate:

Now, absolute monarchy, or the arbitrary rule of a sovereign over all citizens,
in a city which consists of equals, is thought by some to be quite contrary to
nature; . . . That is why it is thought to be just that among equals everyone be
ruled as well as rule, and therefore that all should have their turn. And the rule
of law, it is argued, is preferable to that of any individual. On the same principle,
even if it be better for certain individuals to govern, they should be made only
guardians and ministers of the law . . . Therefore he who bids the law rule may
be deemed to bid God and Reason alone rule, but he who bids man rule adds an
element of the beast; for desire is a wild beast, and passion perverts the minds
of rulers, even when they are the best of men. The law is reason unaffected by
desire.!?

Aristotle raised several themes in the above passage that perennially
course through discussions of the rule of law: self-rule in situations of
political equality; government officials being subject to law; and the iden-
tification of law with reason, serving as protection against the potential
for abuse inhering in the power to rule. His final observation, the last two
sentences above, has had the most impact. Aristotle’s contrast between
the rule of law as reason and the rule of man as passion has endured
through the ages.!”> “In Aristotle’s account the single most important
condition for the Rule of Law is the character one must impute to those
who make legal judgments . . . It is part of such a character to reason
syllogistically and to do so his passions must be silent.”!*

Both Plato and Aristotle asserted that the law should further the good
of the community and enhance the development of moral virtue of all citi-
zens. As Plato put it, “we maintain that the laws which are not established
for the good of the whole state are bogus law.”'®> “Hence what is just will
be both what is lawful and what is fair, and what is unjust will be both
what is lawless and what is unfair.”!® Law for Plato was the reflection of
a divine order, consistent with the Good. Both thinkers recognized the
possibility, however, that the law might be co-opted to serve elite inter-
ests. For Aristotle, “true forms of government will of necessity have just
laws, and perverted forms of government will have unjust laws.”!” He
concluded that the “laws, when good, should be supreme.”!®

Several cautions are in order to avoid the temptation of placing too
modern of a spin on Plato and Aristotle. Neither advocated rebel-
lion against the law, even against unjust laws. “There is nothing which
should be more jealously maintained than the spirit of obedience to law,”
Aristotle counseled, for even minor transgressions, if allowed to creep
in, “at last ruins the state.”' He saw law as essential to social order and
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insisted on general obedience. Neither was a fan of popular democracy,>’
which they viewed as potentially the rule of the mob, uneducated and
lacking in talent, susceptible to seduction by a demagogue, with a lev-
eling effect on society.?! Furthermore, neither was an egalitarian. They
believed that people had unequal talents in political capacity, virtues, and
excellence — often associated with birth status — and held that those who
are superior should rule and deserve more rewards.

Their view was that the best government was the rule by the best man,
not rule by law, for law does not speak to all situations, and cannot con-
template all eventualities in advance.?” “Indeed,” observed Plato, “where
the good king rules, law is a hindrance standing in the way of justice like
‘an obstinate and ignorant man.’”?> The rule under law that they advo-
cated was a second-best solution, necessitated by human weakness. Plato
bid the law rule in The Laws as a more realistic alternative to the benev-
olent (philosophically educated and virtuous) Guardians he proposed to
rule in The Republic. Aristotle advocated rule under law owing to the risk
of corruption and abuse that exists when power is concentrated in single
hands.**

Significantly, although Plato and Aristotle extolled the supremacy
of law, their focus was diametrically opposite to that of the Athenian
democrats mentioned at the outset, who also believed in the rule of law.?’
Plato and Aristotle were greatly concerned about restraining popular
tyranny. In contrast, the Athenian democrats — the very popular govern-
ment that incited trepidation in Plato and Aristotle — were predominantly
worried about capture of the government by aristocratic oligarchies,
which they had suffered during the brief but notorious tenure of the
Thirty Tyrants, installed by Sparta following its conquest. One of these
usurpers was Critias, Plato’s uncle (and also a student of Socrates).?® For
Athenian democrats it was essential — a prerequisite of its supremacy —
that the citizens themselves participated directly in giving rise to the law.
As we shall see, the tension between these two concerns, law as a restraint
on democracy and law as the product of self-government, has not lessened
throughout history.

At the height of Athenian governance under the law, citizens had equal-
ity before the law; the laws were framed in general terms, not against
any individual; the Council, magistrates, and legislative assemblies were
bound by the law; and citizens were free to operate as they pleased
outside what the law prohibited.?’ Athenians thus achieved a form of
liberty under the law. This was not individual liberty in modern terms,
which is a notion they did not possess,?® but rather involved the liberty of
self-rule and the liberty to do whatever was not expressly prohibited by
the law.
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Roman contribution

The Roman contribution to the rule of law tradition was negative as
well as positive, with the negative being of much greater consequence.
Cicero was the source of the positive. In The Republic, written in the first
century BC, he condemned the king who does not abide by the law as
a despot who “is the foulest and most repellant creature imaginable.”?’
“How can anyone be properly called a man who renounces every legal
tie, every civilized partnership with his own citizens and indeed with the
entire human species.”>? A contemporary of Julius Caesar, Cicero wrote
during the dying stage of the Roman Republic, as it was giving way to
autocratic rule. “Everyone of standing had realized that the republic’s rule
of law and order had given place to the rule of the stronger.”>! Cicero’s
The Laws contains the following passage on the rule of law:

You appreciate, then, that a magistrate’s function is to take charge and to issue
directives which are right, beneficial, and in accordance with the laws. As magis-
trates are subject to the laws, the people are subject to the magistrates. In fact it
is true to say that a magistrate is a speaking law, and law a silent magistrate.*”

It is the law that rules, he emphasized, not the individual who happens
to be the magistrate. Cicero pointedly contrasted rule under a king with
living under “a body of law for a free community.”>>

For Cicero the supreme status of laws hinged upon their consistency
with natural law. He believed that natural law was the rule of reason.
According to the rule of reason, law should be for the good of the com-
munity, should be just, and should preserve the happiness and safety of its
citizens. This natural law of reason stands over positive law, indeed over
all human conduct, according to Cicero. “Therefore law means draw-
ing a distinction between just and unjust, formulated in accordance with
that most ancient and most important of all things — nature.”>* Harmful
or unjust rules did not qualify as “law,” and hence were not supreme.>’
Cicero did not, however, support disobedience of unjust laws. He placed
a premium on order. Moreover, he believed that only the wise could
recognize the true law in accordance with reason.

Cicero did not advocate popular democracy, preferring instead a mixed
constitution, with power divided among royalty, leading citizens, and to a
much lesser extent the masses.>® To the best citizens — the most educated
and the wise — should be allocated the greater power to rule, as they are
the ones with the capacity to discern the requirements of the natural law
that should govern society.

Although Cicero is often cited as an important natural law theorist, and
as an early advocate of the rule of law, most of his writings were lost until
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the early Renaissance, with the complete text of The Republic not located
until the sixteenth century. Thus, as with Plato and Aristotle, he is less a
direct ancestor in the rule of law tradition than an authority whose work
was consulted and enlisted in the context of later political discussions.
A key contribution Cicero made, echoing Plato and Aristotle, but put in
more forceful terms, was his insistence that the law must be for the good
of the community and comport with natural law. Cicero conditioned the
supremacy of law on its consistency with justice.

The negative Roman contributions to the rule of law are to be found in
the Lex Regia and the Corpus Iuris Crvilis. A bit of historical background
is necessary. The Roman Republic, governed by an aristocratic assembly,
had existed since the fifth century BC, until it fell under the rule of emper-
ors, beginning with Augustus, who reigned from 27 BC until 14 AD.
In the following several centuries the Roman Empire extended its reach
over the entire Mediterranean and much of Europe.

Constantine became Emperorin 306 AD, with fateful consequences for
the Empire. He converted from paganism to become the first Christian
Emperor, issuing an edict of toleration for Christianity, building basil-
icas, and, in addition to managing the affairs of state, taking a lead
role in religious activities and decision-making. Emperor Constantine
was a “self-styled bishop of the Christian Church,”>” commingling sec-
ular and religious leadership in a manner that monarchs would emulate
for many centuries. Constantine’s other major impact was to move the
capital of the Empire eastward, building a new capital in the old city of
Byzantium, thereafter called Constantinople (Istanbul today). Rome had
already begun its decline. In the following generations it would be over-
run by successive invasions of Germanic tribes. Contrary to his desire
to maintain a unified Roman Empire, Constantine’s move inaugurated
the Byzantine Empire, dividing the old Empire into western and eastern
halves that took separate courses, never to be one again.

Now to the Lex Regia. The shift from Republican rule to rule by
emperors was in need of legitimation. The Lex Regia provided this ser-
vice. According to the Lex Regia, which purported to be an account of
this transformation in rule, the Roman people expressly granted abso-
lute authority to the emperor for the preservation of the state.’® But
the Lex Regia was a complete fiction, a myth made up by early Roman
jurists — legal experts — to justify the power of the emperor. This fictional
status (albeit not known as such) did not hinder its historical importance,
however. During the Middle Ages, and later, in a feat of ambidextrous
influence, the Lex Regia was cited by both democrats and absolutists, the
former because it represented the idea of original popular sovereignty,>’
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and the latter because it placed absolute authority in an emperor above
the law.

Justinian became Emperor in 527. The accomplishment for which he
is most remembered was the codification of Roman law. At his direction,
jurists collected and systematized the existing unruly jumble of laws and
legal opinions. In a span of about five years, jurists prepared and issued
the Codex, which contained the body of rules, the Digest, a compilation
of the writings of jurists analyzing the rules, and the Inszitutes, comprised
of extracts from the first two for use in law schools.?’ These three books
collectively constituted the Corpus Iuris Civilis (the civil code, by contrast
to church canon law), more commonly known as the Justinian Code. It
largely consisted of existing customs, rules, decisions and commentaries
by jurists, reorganized, reconciled, and articulated in coherent, compre-
hensive form.

Of particular relevance to the rule of law tradition are two declarations
contained in the Code: “What has pleased the prince has the force of
law;” and “The prince is not bound by the laws.”*! Renowned third-
century jurist Ulpian referred to the Lex Regia in support of these dec-
larations, later incorporated into the Code. Under existing views there
was no question that the emperor possessed law-making power; indeed
Justinian issued the Code itself as an exercise of this power. And there
was no question that the emperor was above the law, for he made the
law. Needless to say, this understanding is the very antithesis the rule of
law ideal. The Code, while effective in the Eastern Empire, was generally
ignored in the West until its rediscovery and spread commencing in the
twelfth century. But the notion of absolute monarchs above the law that it
made explicit survived outside of the Code, and would have a continuous
influence in the West, bolstered by the Code’s rediscovery, throughout
the Middle Ages and beyond.

The fuller picture of the emperor’s power vis-a-vis the law, however, is
more nuanced than these declarations might indicate. Emperors, whose
legislation consisted mostly of edicts and decrees prepared by jurists,
had minimal participation in actual law-making. A large bulk of the laws
restated in the Code were the products of the past writings of jurists.*
Moreover, it was generally understood that the emperor, when not exer-
cising his law-making power, was subject to the framework of the legal
tradition, though he undoubtedly had the power to modify the laws if
he desired. Not every act of the emperor was considered a legal act,
and irregular activities in violation of the general laws were disapproved
of (keeping in mind that the emperor was not accountable to any legal
institution). Even when the emperor exercised his power to alter a law,
“if, wrote Ulpian in a different context, law which had been regarded as
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just for a long time was to be reformed, there had better be good reason
for the change.”*’ Reflecting this sentiment, a separate provision in the
Code asserted: “It is a statement worthy of the majesty of a ruler for the
Prince to profess himself bound by the laws.”**

The reality, then, was not quite unfettered legal absolutism by emper-
ors. The emperor was indeed above the law in theory and by gen-
eral understanding, but in practice the law still mattered, and imposed
constraints on regal conduct.*” This combination — a reconciliation of
law-making power with being law-bound — must be somehow achieved
if the rule of law is to work. Modern legal systems have the very same
tension, in that the sovereign is both the source of the law and subject to
the law. In every successful arrangement there is a prevailing ethic that
the good king, the good law-maker, adheres to the law.
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The rule of law tradition congealed into existence in a slow, unplanned
manner that commenced in the Middle Ages, with no single source or
starting point. Three contributing sources will be elaborated upon: the
contest between kings and popes for supremacy, Germanic customary
law, and the Magna Carta, which epitomized the effort of nobles to use
law to impose restraints on sovereigns. Preliminary to considering these
sources, a historical context will be laid.!

By convention among historians, which is imprecise and by no means
unanimous, the Medieval period of the West lasted for 1,000 years, com-
mencing with the fifth-century collapse of the Roman Empire, termi-
nating in the course of the Renaissance of the fifteenth and sixteenth
centuries.

The first several centuries of this period are known as the Dark Ages.
After Constantine shifted the capital of the Roman Empire to Con-
stantinople, the western half of the Empire entered into a long decline pre-
cipitated by waves of invasions by Germanic tribes, who were unlearned
barbarians by contrast to the refined Greco-Roman civilization they over-
ran. The fearsome Huns, hitherto unknown Asian warriors originating
from the distant east, mounted an invasion that thrust far into Europe in
the fourth and early fifth centuries, driving the Germanic tribes (Goths,
Visigoths, Ostrogoths, Vandals) before them in to the Roman Empire.
Rome, sacked more than once, became a virtual backwater, with a frac-
tion of its former population living amidst the ruins of the once great city.
In the seventh and eighth centuries the Saracen followers of Mohammed
emerged from Arabia to conquer much of the Middle East, all of North
Africa, and the Iberian Peninsula (modern Spain), extending into what
is today southern France, thereby shutting down the previously thriving
Mediterranean trade. In the nineth and tenth centuries came Norsemen
(Vikings) who traveled up navigable European rivers and along the coast-
lines of the major seas to plunder whatever could be taken away, settling
where they pleased. Hungarians (Magyars) threatened from the eastern
border of Europe during the tenth century as well.

15
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Encircled and besieged, Medieval society closed in upon itself.> Dis-
persed rural inhabitants engaged in subsistence cultivation, with scant
commerce. Towns were sparsely inhabited and small, built adjacent to or
within an enclosure of defensive walls erected to stave off roving gangs
or sorties by neighboring lords or their errant or ambitious offspring.
Towns were the location of the church, the meeting place for occasional
assemblies, the abode of artisans, with small markets for exchange. For
most people life was brief and lived out within a short radius of the site
of their birth. Travel was unsafe owing to the ever-present threat of rob-
bery, roads and bridges lapsed into disrepair, and tolls were exacted at
town gates, bridges, docks, and roads at regular intervals, all throwing up
barriers to movement, although a few hardy monks and traders did brave
the perils. Itinerant merchants and their regional fairs, once common
during the Roman Empire, were no more. Coinage — mostly debased
silver — was minted and exchanged at a small percentage of its former
volume. Feudal law and local customary law intermingled or coexisted
with Roman law survivals and ecclesiastical law; local lords or power-
ful bishops, who presided, respectively, in their own manorial or church
courts, were in effective control. There was no professional body of jurists
as had existed in Roman times. Outside of the Church there was little
learning.

The feudal system formed in the nineth and tenth centuries. With land
and labor the only ready resources, but little active market for either, a
calcified social order came into being that revolved around a complex
of relationships tied to who owned or had rights over the land and who
worked the land.?> Feudal society was constituted by so-called Estates, or
social classes: the nobility, clergy, and serfs.* Each class was thought to
play a distinct and essential role within an organic society. The nobility
and their vassals (or knights) possessed substantial land holdings which
were divided up and allocated in various ways. Through the practice of
sub-infeudation, whereby vassals further divided up the land among sub-
ordinate vassals, and so forth, multi-layered networks of relationships
were created, the leading noble at the pinnacle, with everyone linked in
a descending hierarchy of obligations, in which services (manual labor
or military) or tributes (produce or rent) were owed by persons lower in
the rung to their immediate superior in exchange for the use or control
of the land. Some of the land (demesnes) the lords held themselves, with
their own serfs doing the cultivation; other of their land was distributed
to vassals who were required to supply, among other things, armed sol-
diers in times of need. Although lords and their vassals had expansive
powers over serfs, they also owed them responsibilities, primarily includ-
ing defending them from outside attack, presiding over the resolution of
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disputes, and providing for them in times of drought or calamity. The
clergy, the spiritual leaders of society, were not all of the same cloth.
Some were Latin-educated offspring of the aristocracy, who ran estates
or monasteries with vast landholdings, including serfs, acquired by accre-
tion through gifts and bequeaths to the Church. Bishops of standing were
in effect barons, dominating the spiritual as well as temporal affairs of their
cities and towns, their courts exercising a broad jurisdiction.” But other
clergy, the local parish priests, often were from peasant stock, had halting
command of classical Latin (speaking instead the vulgar languages), ran
poorly endowed churches, and worked the land alongside their flock to
eke out their living. The serfs toiled the land with no freedom to leave,
beholden to their feudal masters, owning nothing beyond their movable
possessions. In the absence of a significant market, there was no incen-
tive, nor available technology, to produce a surplus beyond what they
were obligated to supply and able to consume; there were no means to
improve their condition. The feudal social order was hierarchical and
fixed. The free town folk, a negligible presence during this period, were
the only ones who fell outside these categories.

Kings and princes were feudal lords as well, with their own large land
holdings from which they derived their wealth. They had no significant
control over territory outside their immediate reaches, and possessed
limited power over the nobles, who were rivals as much as subordinates.
There was no governmental apparatus to speak of and no unified court
system. Charlemagne, crowned Emperor in the West in 800, whose reign
ended in 814, was the last great king, his Frankish kingdom disinte-
grating upon his death. Not until the eleventh and (more so) twelfth
centuries would the incipient elements of the state system — erected upon
the establishment of courts and the effective collection of taxes, facilitated
by the increase of men educated in law who entered into the service of
kings — come into being.® During the heart of the Middle Ages only the
Roman Catholic Church had a semblance of an institutional presence
that spanned western Europe.

The eastern Roman Empire, meanwhile, continued as a repository of
learning and ancient, though also diminishing, glory, projecting its power
across Greece, Serbia, Macedonia, Bulgaria, and parts of Italy and the
Middle East, while becoming increasingly isolated from the West. Latin
was dropped for Greek. Known to history as Byzantium,’ the eastern
Empire became Hellenized and Oriental, although its Emperors contin-
ued for centuries to look longingly westward with dreams of reuniting
the Empire under unitary (eastern) rule, which Justinian partially and
temporarily achieved. Of more pressing concern to the eastern Empire,
however, was resisting incursions from the south from Muslims, at various
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times Arabs, Persians, and Turks, to which it finally succumbed after
centuries of conflict, from the north and east from Bulgars, Russians,
and Mongols, and from the west from their putative Christian allies, the
(plundering) Crusaders passing through Constantinople on a mission
to recover the Holy LLand. Although the Roman popes — as well as the
Germanic kings who ruled western Europe — had for centuries acknowl-
edged Byzantine emperors as the titular head of the entire Roman Empire,
over time the relationship turned antagonistic, not only because of the
threat of conquest Byzantium occasionally posed to Rome, but also
because its emperors appointed Patriarchs — the leaders of the eastern
church — and asserted authority to decide doctrinal matters, which ran
counter to the popes’ claimed preeminence. The first break came in
the early eighth-century iconoclast controversy, when the Pope refused
to accept the Emperor’s declaration that Christian icons be destroyed
to avoid idolatry; the denouement of this contest over power was the
eleventh-century schism, which officially and permanently separated the
eastern Orthodox Church from the Roman Catholic Church.

Our concern, however, is primarily with the West, for that is where
the rule of law tradition took root. As mentioned earlier, classical ideas —
Greek philosophy and codified Roman law — were largely lost to the West
during the first half of the Middle Ages, although vestiges of Roman
law continued. The rediscovery of Aristotle’s works (which had been
preserved by the Muslims) and the Justinian Code, in the twelfth and
thirteenth centuries, coincided with a substantial rise in the number of
educated men — the founding of the University of Bologna (for law)
and the University of Paris, the beginnings of Oxford and Cambridge
Universities, and others.® Students from all over Europe converged on
these centers of learning to read and discuss texts, to debate ideas in reli-
gion, science, ethics, philosophy (which were not distinct disciplines at
the time), and law. Commercial activity showed signs of new-found vital-
ity. These were the initial stages of the West’s emergence from its long
darkened slumber. This awakening struggled to make headway, however,
in an environment steeped in Catholic orthodoxy that denigrated com-
merce, prohibited the charging of interest on loans (usury), and insisted
upon unquestioning obedience to the Church, a conservative institution
that extolled faith and viewed reason as a threat.

Aristotle (a pagan) was made acceptable to the Church by Thomas
Aquinas’s demonstration of the compatibility of reason and Church doc-
trine. Aquinas would exercise a substantial influence over subsequent
Western views of law, especially of natural law. In his great thirteenth
century work Summa Theologia, Aquinas echoed Aristotle’s observations
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that judges should be governed by the law, rather than be left to decide
matters as they will: “those who sit in judgment judge of things present,
towards which they are affected by love, hatred, or some kind of cupidity;
wherefore their judgment is perverted.”’ Like Aristotle, Aquinas asserted
that the law is based on reason and must be oriented toward the com-
mon good. Aquinas held that an unjust positive law is “no law at all,”!°
thereby situating positive law beneath and subject to Divine Law and
Natural Law. Aquinas accepted, however, that it was logically impossible
for the sovereign to be limited by the positive law: “The sovereign is said
to be exempt from the law; since, properly speaking, no man is coerced
by himself, and law has no coercive power save from the authority of the
sovereign. Thus then is the sovereign said to be exempt from the law,
because none is competent to pass sentence on him, if he acts against
the law.”!! Aquinas went on to assert that the sovereign can nevertheless
subject himself to the law by his own will, and further that he should so
do, because “whatever law a man makes for another, he should keep for
himself.”!'? Finally, he asserted that the sovereign, while free from the
coercive power of the law, is in God’s judgment limited by the positive
law, and is subject to the Divine Law and Natural Law, with sanctions to
be imposed by God."?

With this backdrop, three essential Medieval contributions to the rule
of law tradition can now be conveyed.

Popes versus kings

Notions of theocratic kingship, first asserted by Constantine, made con-
flict between popes and kings inevitable. The Gelasian doctrine, formu-
lated in the late fifth century, which established that secular and religious
authorities had supremacy in their own respective realms, helped sup-
press the conflict.!* But Justinian rejected this doctrine, as would later
emperors and kings, claiming authority over the sacred owing to their
own divinely ordained status; conversely, popes, from their end, asserted
ultimate authority over secular leaders, a logical implication flowing from
the primacy of the sacred over the profane.

Emperors performed many religious functions, including the appoint-
ment and dismissal of bishops and other church officials, and summoning
and participating in ecclesiastical councils to resolve religious issues as
well as determine matters of church law and policy. A number of popes
were cither seated by or had their selection ratified by emperors. Justinian
considered himself the supreme temporal power and the supreme spiri-
tual power.'> “The combination of regal and sacerdotal power . . . was the
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hallmark of the emperor’s singular position . . . The emperor’s laws and
decrees and commands were the laws, decrees, and commands of divinity
made known through the emperor.”!® The laws were not just the product
of the emperor’s will, but also of Divine will, which granted them a sacred
stamp. Justinian declared that “The laws originate in our divine mouth;”
and the law was a “divine precept.”!” Charlemagne stated that he was
“lord and father, king and priest, chief and guide of all Christians;”'® he
outlined for Pope Leo III the extent and limits of papal authority, and
dictated to the Pope on certain matters of church dogma. Roman abso-
lutism was thus overlaid with a religious cloak that rendered the emperor
answerable to no one but God; certainly not to the people. Western kings
and princes without the title of emperor also asserted divine authority
and regularly exercised powers of appointment and taxation over local
dioceses.

Roman popes similarly exerted expansive powers over both realms.
Their first task was to consolidate their authority as heads of the entire
Church, claiming entitlement to primacy as successors to St. Peter. Popes
were also kings in their own right, filling the secular vacuum in Rome,
ruling the territories of the papal states. In recognition of their monarchial
status, the term princeps was used indistinguishably to refer to emperors,
kings and popes. Roman law continued to have an influence in Rome itself
during the Middle Ages, affecting the canon law of the Church as well as
the Church’s institutional culture, imbuing popes, many of whom were
trained in law, with regal absolutism. The Church took on the “juridical
and authoritarian qualities of the Roman imperial culture, with a strict
hierarchy that issued binding rulings from the top.”'’

The intrepid popes went beyond mere leadership within the Church,
however, to insist upon superiority over emperors, kings, and princes, rea-
soning that the spiritual realm took precedence over the temporal. Dictatus
Papae, issued in 1073 by Pope Gregory VII, declared that “papal author-
ity alone was universal and plenary, while all other powers in the world,
whether emperors, Kings, or bishops, were particular and dependant.”?°
Natural law and divine law, of which popes were the ultimate earthly rep-
resentatives and interpreters, controlled positive law and applied to kings
(by God’s design). A more specific foundation for this asserted supremacy
was known as the Donation of Constantine, an eighth-century forgery.
According to the Donation, Constantine, mortally ill with leprosy, was
cured by Pope Sylvester. In gratitude, Constantine made the Bishop of
Rome the head of the Church, and he resigned his crown to the Pope
before moving the capitol to Constantinople, although the Pope mag-
nanimously returned the crown to Constantine. “The doctrine behind
this charming story is a radical one: The pope is supreme over all rulers,
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even the Roman emperor, who owes his crown to the pope and therefore
may be deposed by papal decree.”?!

This arrogation of ultimate power by popes — severely tempered in
practice by their limited military strength — was not absurd in the heart
of the Middle Ages, when the Holy Roman Empire of the West was
united only in being Christian. The Church, it must be appreciated,
encompassed everyone in Medieval society, no less emperors and kings,
excluding only infidels “Medieval thought in general was saturated in
every part with the conceptions of the Christian faith.”?? At the local
level the bishops were the ruling authority in many towns. Society was
thoroughly Christianized, with no clear boundaries to separate the secu-
lar from the religious realm.?® “In the Middle Ages the demarcation of
the sphere of religious thought and that of worldly concerns was nearly
obliterated.”?*

The fraudulent Donation played an immediate role in political affairs.
Pepin needed legitimation to take over from the Merovingian line that had
previously ruled the Frankish kingdom. The Pope obliged Pepin’s request
for Church approval of his claim to the crown, culminating in Pepin’s
anointment with holy oil by Boniface, the Pope’s representative. Pepin,
in return, explicitly acknowledged the Donation “as a true statement of
the valid powers of the papacy.”?® It was an arrangement of mutual benefit
that reciprocally conferred legitimation.

The situation was different, however, with the coronation of Charle-
magne, son of Pepin. Charlemagne was a powerful ruler who had proven
his mettle as a conqueror. The reigning pope, Leo IIl, in contrast, was
in a position of weakness, having recently been beaten by a Roman mob.
Leo was determined to regain his prestige:

On Christmas day, 800, as Charlemagne rose from prayer before the tomb of
St. Peter, Pope Leo suddenly placed the crown on the king’s head, and the well-
rehearsed Roman clergy and people shouted, “Charles Augustus, crowned great
and peace-giving emperor of the Romans, life and victory!” Charlemagne was
so indignant and chagrined that, according to Einhard, “he said he would never
have entered the church on that day, although it was a very important religious
festival, if he had known the intention of the Pope.”?°

Charlemagne “understood the constitutional implications of papal coro-
nation and had no intention of placing himself in a position of debt or
weakness to the bishop of Rome.”?’

Charlemagne’s foresight was confirmed by the dramatic Investiture
Conflict of the late eleventh century.?® Henry IV, the most powerful
monarch of his time, insisted on his traditional right to appoint lead-
ing church personnel within his domain, contrary to the aforementioned
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declaration of Pope Gregory VII that popes controlled all church matters.
With the tentative support of his own church officials (who he had
earlier appointed), Henry challenged Gregory. Gregory promptly depo-
sed Henry, declaring him no longer king, threatening to excommunicate
anyone who refused to comply. Although unprecedented, these actions
proved effective. With his support crumbling, Henry hastened to make
amends, traveling to the Pope. Forced to wait three days before receiving
a papal audience, he abased himself before Gregory, promising to there-
after obey papal decrees, whereupon he was reinstated as king. Some time
later Henry exacted a measure of vengeance by forcing Gregory into exile
where he remained until his death, but the conflict embroiled succeeding
kings and popes for decades.

Despite the justified wariness with which monarchs viewed papal claims
of authority, oath-taking became an integral aspect of the coronation cer-
emony, thereby consolidating the understanding that the king was subject
to a higher authority and operated within legal restraints. “At the time
of the inauguration the ruler, on the face of it, accepted ecclesiastical
notions of the nature, purpose and limitation of his kingship in so far
as he agreed to undergo the whole procedure.”® In these ceremonies
kings explicitly committed themselves to upholding the ecclesiastical and
mundane — customary as well as enacted —laws. “These ceremonies, con-
trolled and performed by the Church hierarchy, incorporated the secular
Germanic idea that the king’s chief duty was to be guardian of the com-
munity’s law; in all the rituals the king promised to perform this duty
faithfully.”>° From this period onward no monarch ascended to office
without taking the oath. Pepin said “Inasmuch as we shall observe law
toward everybody, we wish everybody to observe it toward us;” Charles
the Bold swore, “I shall keep the law and justice;” Louis the Stammerer
asserted “I shall keep the customs and the laws of the nation.”®! Even
Louis X1V, the exemplar of absolutist monarchy, stated in an ordinance
in 1667, “Let it be not said that the sovereign is not subjected to the laws
of his State; the contrary proposition is a truth of natural law . . .; what
brings perfect felicity to a kingdom is the fact that the king is obeyed by
his subjects and that he himself obeys the law.”>?

The significance of these repeated oaths and voluntary affirmations
must not be underestimated. Monarchs thereby confirmed, time and
again, that they were bound by the law, whether customary, positive,
natural, or divine, not just admitting but endorsing the proposition that
fidelity to the law was an appropriate standard against which to evaluate
regal conduct. This routine helped render a self-imposed obligation into
a settled general expectation.
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The complete religious cloak on law and society in Medieval under-
standings operated in another way to lay the groundwork for the rule of
law, as described by Medieval scholar Walter Ullmann:

What the metaphorical use of soul and body attempted to express was that,
because faith in Christ was the cementing bond of the whole Church and the
exposition of the faith the business of the clergy, the law itself as the external
regulator of society was to be based upon the faith. Faith and law stood to each
other in the relation of cause and effect . . . Differently expressed, since every law
was to embody the idea of justice, and since justice was an essential ingredient of
the Christian faith, the “soul” in this allegory meant the Christian idea of justice.
There can be little doubt that this thesis was the medieval idea of the “rule of
law,” manifested in the idea of the supremacy of law.*’

Hence society was governed by a law identified with Christian justice; the
monarch as a Christian was subject to this law, like everyone else, and
made an explicit oath confirming his subjugation to the higher (natural,
divine, and customary) law and the positive law. The absolutist monarch
mold inherited from Roman law was thereby counteracted and trans-
formed into a monarch explicitly under law.

Germanic customary law

The Germanic customary law proposition that the king is under the law
has been widely identified as an independent source of the rule of law
in the Medieval period, providing a counterpoise to Roman notions of
absolutist monarchs. Germanic customary law influenced broad swaths
of Europe beyond the native German-speaking lands, including substan-
tial parts of modern England, France, and Spain, owing to the spread of
the expansionary and settling German tribes, though its actual degree of
penetration varied, weakest in the Latinate (Romance language) regions.
The bulk of law in the Medieval period was customary law, not statutory
or positive law. Mostly unwritten, customary law obtained special sanc-
tity by virtue of its claimed ancient pedigree, which during the Medieval
period was one of the most powerful forms of legitimation. Moreover,
customary law carried strong connotations of consent of the people, in
virtue of the fact that it (per definition) enjoyed widespread recognition
and compliance. Even legislation, to the limited extent that it existed,
was generally understood not as the creation of new law, but rather as the
declaration and clarification of existing unwritten customary law. The pri-
macy of customary law did not prohibit legal change; it required only that
such change be consented to by those affected. According to Medieval-
ist Frits Kern, Germanic views of the supremacy of law were reconciled
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with Romanist views that law is the will of the sovereign through the
understanding “that the monarch has absorbed the law into his will.”>*
Kern offered this summary:

In the Germanic State, Law was customary law, “the law of one’s fathers,” the pre-
existing, objective, legal situation, which was a complex of innumerable subjective
rights. All well-founded private rights were protected from arbitrary change, as
parts of the same objective legal structure as that to which the monarch owed his
own authority. The purpose of the State according to Germanic political ideas,
was to fix and maintain, to preserve the existing order, the good old law. The
Germanic community was, in essence, an organization for the maintenance of
law and order.”®

The monarch and state existed within the law, for the law, and as creatures
of the law, oriented toward the interest of the community. A king was a
guardian of the law who did not have the power to declare new law by his
leave, a view that would have been considered “blasphemous, for the law,
like kingship, possessed its own sacrosanct aura.”>° The later permeation
of Germanic customary law with Christian understandings solidified the
identification of law with justice, as described in the previous section.
There was a “fusion of law and morals,”>” a sense that “that law was in
its nature more than a mere command, that it implied justice and a right
recognized but not created by it . . .”*%

The legendary Germanic “right of resistance,” according to which any
king who breached the law was subject to abandonment by the people,
was a stark manifestation of the belief of the supremacy of the law over
kings. “The king and his people both stood under a mutual obligation
to preserve the law from infringement or corruption and in some cases
when the king clearly failed to do his duty we find his subjects taking
matters into their own hands and deposing him.”?° The key underly-
ing notion was fealty, in which both ruler and ruled were bound to the
law; law imposed reciprocal, albeit unequal, obligations that ran in both
directions, including loyalty and allegiance. This notion ran through the
gamut of social relations of the feudal system. A ruler who breached this
law forfeited the right to obedience of his subjects.* Among other obli-
gations, the king was bound to honor feudal obligations, and contracts,
and could not lightly seize the property of others.*! “A man may resist
his king and judge when he acts contrary to law and may even help to
make war on him . . . Thereby, he does not violate the duty of fealty.”*?

Some Medieval scholars assert that the impact of these customary law
views has been exaggerated, and it is impossible to separate the influence
of these views from those mentioned in the preceding section, which
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commingled and reinforced one another. But even skeptics acknowl-
edge that they mattered. During most of the Medieval period there was
a real tradition of the sovereign being limited by law, albeit not always
honored in practice. “Most jurists did not conclude that the prince’s abso-
lute power transcended natural or divine law, or the normal, established,
‘constitutional’ order.”*® Deviations from the law required “cause.”
Keeping in mind that the king could not be brought before a legal insti-
tution to answer for violations, the consequence of these views is that
the king was not entirely free to disregard the law. Beyond binding kings,
princes, and their officers, as indicated, customary law applied to every-
one, including local barons and their aristocratic brethren who presided
in manorial courts, confirming and solidifying the everyday sense that no
one was above the law.

The Magna Carta

No discussion of the Medieval origins of the rule of law would be complete
without a mention of the Magna Carta, signed in 1215, ten years before
the birth of Aquinas. Although it stands on its own as a historical event
with reverberating consequences in the rule of law tradition, the Magna
Carta also epitomized a third Medieval root of the rule of the law, the
effort of nobles to use law to restrain kings.

There is no disputing the historical significance of this oft-mentioned
document, but historians are split over when it acquired this significance
and whether it was deserved.** Far from embodying the notion of liberty
for all for which it has become renowned, the document was the prod-
uct of concessions forced upon King John by rebellious barons interested
in protecting themselves from onerous exaction by the King to finance
his losing war effort in France. The document is occupied with details
about the privileges of substantial land-holders. Detractors assert, fur-
ther, that the significance of the document was relatively minor until
given a glorified mischaracterization in the seventeenth century by Coke
“and made into the symbol of the struggle against arbitrary power.”*
Supporters contend, in response, that the Magna Carta had contempo-
rary and ongoing significance, considering that — notwithstanding almost
immediate repudiation by King John — it was confirmed by later monarchs
and parliaments numerous times, and was referred to in public discourse
over the course of centuries on multiple occasions. Moreover, support-
ers assert, while acknowledging that the immediate participants were the
King and barons, the latter represented the interests of all free men, as
stated in the document itself.
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For present purposes this debate need not be resolved. Then and now
the Magna Carta symbolized the fact that law protected citizens against
the king. Clause 39 is the historic provision:

No free man shall be taken or imprisoned or disseised or outlawed or exiled
or in any way ruined, nor will we go or send against him, except by the lawful
judgement of his peers or by the law of the land.*°

This language confirmed that the barons were not subject to the king’s
justices, who were notorious for doing his bidding, and confirmed that
decisions must be based upon ordinary law, not upon the desires of the
king. Regular courts were thus identified as the proper preserve of lawful
conduct.*’

A few decades later, influenced by the Magna Carta, Henry of Bracton
began writing his treatise On The Laws and Customs of England.*® Therein
penned Bracton this famous formulation of the rule of law:*’

For his is called rex not from reigning but from ruling well, since he is a king as
long as he rules well but a tyrant when he oppresses by violent domination the
people entrusted to his care. Let him, therefore, temper his power by law, which is
the bridle of power, that he may live according to the laws, for the law of mankind
has decreed that his own laws bind the lawgiver, and elsewhere in the same source,
it is a saying worthy of the majesty of a ruler that the prince acknowledge him-
self bound by the laws. Nothing is more fitting for a sovereign than to live by
the laws, nor is there any greater sovereignty than to govern according to law, and
he ought properly to yield to the law what the law has bestowed upon him, for
the law makes him king.>°

In addition to subordinating the king to law, the Magna Carta has been
credited with promoting the notion of the due process of law, which is
significant in US constitutional analysis.’! Although these words are not
actually used in clause 39, the phrase “due process of law” was used in
a statute in 1354, and came to be identified with the phrase “the law of
the land.”>? Over time it acquired the connotation that at least a minimal
degree of legal procedures — those that insure a fair hearing, especially
the opportunity to be heard before a neutral decision-maker — must be
accorded in the context of the judicial process.

Finally, the Magna Carta has also been identified as the source of con-
stitutionalism — the structuring of the fundamental relationship between
a government and its people in legal terms. The English long held a
myth about an ancient unwritten constitution based upon customary
law and understandings. The Magna Carta added a foundational written
piece (which some thought detracted from the ancient one). In the UK,
where the notion of parliamentary sovereignty prevails, the Magna Carta
does not officially possess a higher legal status, and its terms have been
superceded several times by ordinary statute. Still, in a popular sense it
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is thought of as a higher form of law, certainly at least clause 39, which
is nigh untouchable, and it has been referred to in such terms on many
occasions over the centuries.”?

Much of the Magna Carta’s actual influence on the rule of law tradi-
tion, it should be emphasized, came after the Medieval period. But it did
stand for the rule of law during this period. “Repeated confirmations of
Magna Carta, when demanded by the community and granted by the
monarchs, reiterated the idea that the king, like his subjects, was under
the law.””* Equally important, it added a concrete institutionalized com-
ponent within the positive law system — an ordinary court and jury of
peers — to the earlier mentioned abstract declarations about natural law
and customary law.

The dilemma bequeathed by this medieval legacy

It has been asserted: “The principle foundation on which medieval polit-
ical theory was built was the principle of the supremacy of law.””> The
foregoing exploration suggests that this came about in several ways —
by monarchs taking oaths to abide by the divine, natural, customary,
and positive laws; by a pervasively shared understanding that everyone,
kings included, operated within a framework of such laws; by Romanic,
Germanic, and Christian ideals that the good king abides by the law; by
kings entering agreements (voluntarily or under duress) to accord others
the protections of ordinary legal processes; by others having an inter-
est in tethering kings (as well as barons) within legal restraints; and by
monarchs recognizing that they obtained legitimacy by claiming to be
bound by, and by acting consistent with, the law. Although the preceding
discussion was organized in terms of separate contributions, in reality
they comprised intermingled influences that were anything but separate.
Within these roots, however, was also laid a hidden dilemma that would
sprout and grow large only when the surrounding Medieval trappings fell
away.

With the sixteenth-century Reformation, shattering the hegemonic grip
of the Church, and eighteenth-century Enlightenment, hearkening the
rise of reason and science, a general social-cultural partitioning of the
sacred and temporal came about, in steps at first imperceptible but in
hindsight large, unwinding the Medieval intertwining of the two. Divine
law and natural law were separated from positive law, the former two
losing their authority over affairs of state. With the vast expansion of
the state — that accelerated only after the Medieval period — also came an
increase in the volume and scope of legislation and a consequent decrease
in the proportion and prestige of customary law. Anglo-American views
of the common law as an autonomous body of law comprised of custom,
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reason and legal principle survived into the late nineteenth century, but
also suffered decline. Long-standing conceptions that legislation did not
create new law but merely declared preexisting natural law or customary
law were superceded entirely, supplanted by the view that law is the prod-
uct of legislative will to be shaped as desired, known as an “instrumental”
view of law.

Troublesome implications for the rule of law resulted from these
changes. In the Medieval period monarchs were considered bound by
positive law in large part because natural law, divine law and customary
law demanded it. These sources of law also set limits upon and controlled
positive law. A key characteristic they shared is that all were beyond the
reach of monarchs. As these others lost their significance, positive law
was left standing on its own legs. “The more law comes to be thought
of as merely positive, the command of the law-giver, the more difficult
is it to put any restraints upon the action of the legislator, and in cases
of monarchial government to avoid tyranny.””® This changes everything,
for if positive law is a matter of will, changeable as desired, it would seem
that there can be no true legal restraint on the law-maker. Aquinas said
as much.

“How can the rule of law be compatible with sovereign legislative
authority?”” This is the age-old question of how — or indeed whether —
the government can be limited by law when it is the ultimate source of
law. The enduring significance of, and possible answers to, this question
will become apparent in the course of this work.

Rise of the bourgeois

The transition in Europe from the Middle Ages, through the Renaissance
and the Enlightenment, to the modern era, was not the uninterrupted
flowering of the rule of law and democratic institutions, culminating
in the birth of liberalism. For a time, centered around the seventeenth
century, absolutist monarchies prevailed in much of Europe.’® Their
authority was bolstered by the doctrine of the Divine Right of Kings.
By asserting appointment directly from God, this doctrine was aimed at
freeing the king from the Church. Its implications went further, remov-
ing all restraints from the king, including law: “Hence the Prince or the
State which he represents is accountable to none but God, and political
sovereignty ‘is at all times so free as to be in no earthly subjection in all
things touching the regality of said power.””>” “[K]ings were ‘above the
law,” because they made the laws and were responsible for their actions
only to God.”®® Among other manifestations of their right to unfettered
rule, monarchs exercised the royal prerogative to preside over cases of
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consequence, and the dispensing power, which entitled them in specific
instances to hold the law in abeyance.

The rule of law ideas elaborated earlier in this chapter were not com-
pletely squelched, however. Although monarchs acted above the law
under compelling circumstances, in many routine respects, despite abso-
lutist declarations, they continued to operate within legal restraints.®!
What helped preserve these restraints, aside from the recognition by
monarchs that it was in their interest to be seen to conform to the law, was
the increase in numbers and professionalization of lawyers and judges, a
process that had begun in the Middle Ages. At least in England, which
by the time of royal absolutism had a centuries-old legal tradition, with
its own system of education and body of knowledge,°? courts could with-
stand or parry attempts at regal interference. This capacity was in evi-
dence in a decision issued by Coke in 1607, which denied King James I the
power to decide a case already under the purview of the Court, regardless
of his acknowledged ultimate authority over law: “the Judges are sworn
to execute justice according the law and custom of England . . . the King
cannot take any cause out of any of his Courts, and give judgement upon
it himself.”®> Law had become, or was well on the path to becoming,
an established, regularized institutional presence substantially shaped by
the increasingly autonomous legal profession. Courts were at the center
of this institutional complex and judges served as the guardians of and
spokesman for the law.

No attempt will be made to elaborate on the sources of the trans-
formation from feudalism, through absolutist monarchies, to liberalism,
which occurred under various circumstances and timing across Europe,
and would take the discussion far beyond the scope of this work.’* How-
ever, one factor — the rise of the merchants, of the bourgeois — will be
briefly addressed, because it plays an important part in the emergence
of liberalism.% As with much of the historical discussion herein, a broad
brush will be used to recount these developments, foregoing nuance and
bypassing differences.

Commencing in the twelfth century, the rise of towns as the centers of
economic activity, an increase in population and commerce, and the con-
sequent accumulation of wealth by merchants, prompted developments
that finally broke the stranglehold of the feudal system,®® which lost its
total social dominance by the end of the thirteenth century and finally
expired in the West by the seventeenth century. Merchants had no place
in the land-based, agrarian, hierarchically fixed feudal order. Left out of
feudal categories, they were free. But this exclusion also provided them
with limited protections and little political power. The cities, which their
activities built, enriched, and enlivened, had no right of self-government.
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Merchants increasingly chafed under a feudal system that gave priority,
status, and control over the courts to the landed nobility, who applied
restrictive, obsolete laws and procedures in a self-interested manner that
inhibited the activities of the merchants. Nobles — land rich but money
poor — envied, and strove to inhibit or siphon off, the wealth of the mer-
chants. Remember that the medieval Church - its bishops major land
owners with economic clout and legal and political power to supplement
their religious authority — was also aligned against commerce, disparaging
it as an unworthy activity and stultifying the availability of commercial
credit through its prohibition of usury.

Monarchs had persistent conflicts of their own with the landed
nobility.%” In addition to being potential rivals, the nobility resisted when
called upon for military or financial contributions due to the monarch as
feudal overlord (pace the Magna Carta). This resistance rendered ten-
uous the fiscal condition and military might of monarchs, who derived
most of their resources from their feudal holdings. The nobility also was
not compliant when asked by monarchs to authorize a tax in support of a
war effort. This recalcitrance forced some monarchs to sell off their land
holdings to raise necessary revenues, which further undermined their
strength.

A common interest — their common opponent — resulted in an unspo-
ken alliance between monarchs and merchants. Monarchs increasingly
obtained a greater proportion of their income through the more reli-
able means of substituting fee-generating state courts for baronial courts,
procuring loans from wealthy merchants, and taxing commercial activities
(especially customs taxes). Thus it was in the monarch’s interest to facil-
itate the efforts of merchants, who were often also commercial lenders.
Monarchs supported the attempts of the cities, led by the merchants,
against the opposition of the nobles, to become self-governing corpo-
rations or franchises.’® Owing to the demands of merchants for cheap
labor, it became imperative for serfs — multiplying in number — to be
available for work. Freedom was conferred upon anyone who resided in
a city for more than a year. “City law not only did away with personal
servitude and restrictions on land, but also caused the disappearance of
the seignorial rights and fiscal claims which interfered with the activity of
commerce and industry.”% “The factor of a changing economic structure
operated . . . everywhere including England, where rational procedures
of proof were introduced by the royal authority especially in the inter-
ests of the merchants.”” Practices and rules merchants followed in their
transactions with one another in the markets or regional fairs, enforced
in their own tribunals, were subsequently recognized by courts.
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As commerce increased and wealth grew, the accompanying inflation
sapped the economic power of the nobility, who were dependent for their
income on fixed feudal rents that could not be easily increased. When
the basis of wealth shifted from the possession of land to buying and sell-
ing goods, the nobility were caught in an economic vise: suffering from
a relative decrease in the value of their income, yet required to support
the lifestyle and large retinue expected of persons of high social standing.
Land came on the market for sale to satisfy the demands of the mer-
chants, for whom land ownership still represented wealth and standing,
as well as to meet the financial needs of the nobles. Nobles who would
not deign to engage in commercial activities, or to enter marriages with
successful merchant families (an arrangement of reciprocal advantage,
trading money for prestige), faced decline. As dramatic evidence of their
precarious condition, in some locations all of the nobles became indebted
to town merchants.”! Lords actually came to have an interest in freeing
their serfs, for this freedom had to be bought; and the change in status
allowed lords to effectuate a favorable transition from traditional pay-
ment by serfs in services or produce to payment in money of rent (or face
eviction); lords in effect were transformed into bare landlords, freed from
their preexisting host of responsibilities toward their former serfs.

Once these various factors gathered momentum, the demise of the
feudal system in the West was fated. Facilitating the economic activities
of the merchants led, over time, to an entirely new society and set of
legal institutions, away from a fixed-at-birth status of the feudal social
order, toward individual striving and the accumulation of wealth, revolv-
ing around the market, commercial credit, financial instruments, prop-
erty rights, and the enforcement of contracts. The above scenario did not
occur everywhere; nor is it the whole story.”> When merchants viewed
the monarch as the greater threat, they allied themselves with the nobility
against the monarch; at times monarchs and nobles took on the mer-
chants and lenders; in later periods, protectionist town guilds comprised
of groups of artisans engaged in sustained conflicts with external mer-
chants (who were favored by monarchs owing to their economic benefits);
workers who rebelled against merchants to improve their conditions and
pay were put down by monarchs or nobles who feared disorder; plagues,
crop failures, and wars intermittently decimated the population, making
labor scarce, dampening demand, disrupting commercial progress. Thus
there was no single or straight path. Whatever other factors were involved,
the culmination of these developments was the rise of the bourgeois, with
a concomitant recognition of their interests in politics and law. This lies
at the heart of liberalism.
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Liberalism was born in the pre-modern period of the late-seventeenth
and eighteenth centuries. Like any political theory, there are competing
versions of liberalism, ranging from the social welfare liberalism of John
Rawls, to the libertarian liberalism of Robert Nozick, to the conserva-
tive liberalism of Friedrich Hayek, to the pluralistic liberalism of Isaiah
Berlin, to the egalitarian liberalism of Amy Gutman. The picture is fur-
ther complicated because liberalism consists not just of a political theory
and system of government, but also a culture, an economic theory, a psy-
chology, a theory of ethics, and a theory of knowledge.! Notwithstanding
this variety and complexity, every version of liberalism reserves an essen-
tial place for the rule of law. And the rule of law today is thoroughly
understood in terms of liberalism.

Above all else liberalism emphasizes individual liberty.? Put in classic
terms by John Stuart Mill: “The only freedom which deserves the name,
is that of pursuing our own good in our own way, so long as we do not
attempt to deprive others of theirs, or impede their efforts to obtain it.”?

The liberal social contract tradition, formulated most influentially by
John Locke, explains the origins of law and the state in idealized terms.
Life without law (in the state of nature) is insecure and prone to disputes;
keeping the peace requires laws, and unbiased law enforcers and judges.
Autonomous individuals choose to enter a mutually binding covenant to
form a government authorized to promulgate and enforce a body of laws
in the interest of preserving order, thereby exchanging their natural free-
dom for living under a legal system, while retaining their basic rights and
liberties. What renders the arrangement legitimate is their consent. Con-
sent respects the autonomy of individuals even as they become subject to
the dictates of the law.

Equality is a companion of liberty within liberalism by virtue of the
moral equivalence accorded to all individuals as autonomous rights-
bearing beings. Everyone must be treated with equal respect and dignity,
due as human beings with the inherent capacity for reason and moral
conduct. Equality within liberalism entails that citizens possess equal
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political rights and be entitled to equality before the law. Liberty and
equality require that the government remains neutral on the question of
the good: “Since the citizens of a society differ in their conceptions, the
government does not treat them as equals if it prefers one conception to
another, either because the officials believe that one is intrinsically supe-
rior, or because one is held by the more numerous or more powerful
group.”

This chapter will provide an introduction to the main themes in liber-
alism to supply a background for the ensuing discussion of historical and
contemporary theories on the rule of law in liberal systems. An impor-
tant reminder is necessary to offset this lengthy focus on liberalism: while
liberal systems cannot exist without the rule of law (as will be explained),
the rule of law can exist outside of liberal systems. None of the accounts
of the rule of law discussed in the previous two chapters — Greek, Roman,
and Medieval — related to liberal systems. The liberal orientation of the
rule of law differs markedly from these pre-liberal sources. In liberalism
the rule of law emphasizes the preservation of individual liberty. Not so
in the Greek or Medieval understandings of the rule of law, which con-
tain nary a mention of individual liberty. In Greek conceptions liberty
meant collective self-rule, and supremacy was accorded to law because
it was effectuated by the citizens themselves and reflected and enforced
the community morality and tradition. In Medieval understandings the
rule of law was oriented to containing rapacious kings, and emphasized
that law must be for the good of the community. For both historical
sources primacy was accorded to the community, not the individual. In
societies oriented toward the community, or in fixed hierarchic societies,
restraining the tyranny of the government does not enhance the liberty
of individuals to be or do what they wish. Surrounding social and cul-
tural constraints render such liberty irrelevant if not inconceivable. “The
sense of privacy itself, of the area of personal relationships as something
sacred in its own right, derives from a conception of freedom which, for
all its religious roots, is scarcely older, in its developed state, than the
Renaissance or the Reformation.”” Owing to its individualist emphasis,
a consistent thrust underlying liberal thought is fear, fear of impositions
by others, and especially fear of the state.

Four themes of liberty

The familiar liberal story told above begins by placing individuals in an
unenviable predicament: it appears to require that liberty be sacrificed in
the interest of personal security and social order. After all, in the absence
of law an individual would be absolutely free. Giving up liberty to further
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self-preservation is a dubious exchange if the result is to be subject to
legal oppression; it is like willingly entering a jail cell for the safety offered
behind bars. Liberals counter that if everyone is absolutely free, then no
one is truly free, owing to the threat that we pose to one another. Even if
this were correct — by no means obvious — to be told that one is free after
submitting to law should evoke suspicion. Is it not more candid to admit
that under law we are not free, but the benefits that law brings are worth
the trade off? Modern liberal democracies offer a fourfold answer to this
question.

First, the individual is free to the extent that the laws are created demo-
cratically. Citizens have thereby consented to, indeed authored, the rules
they are obliged to follow. The individual is at once ruler and ruled. Indi-
viduals thus rule themselves. “[O]bedience to a law one prescribes to
oneself is freedom,”® Rousseau declared. “A people, since it is subject
to laws, ought to be the author of them.”” Moreover, presumably under
a democracy citizens would not enact laws to oppress themselves; their
power to make law is, accordingly, their own best protection. Self-rule is
“political liberry.” Representative democracy is the modern manifestation
of self-rule in the West. This is akin to the classical Greek understanding
of liberty, although importantly different in that theirs was a direct, not
representative, democracy. In the contemporary world it lies behind the
manifold examples of yearning and agitation for independence from alien
rule or from rule by a majority group with a different cultural identity or
religion. The realization of political liberty requires the opportunity for
real participation in collective decisions with respect to the governing
political and legal structure, and it implies the right to vote and eligibility
for political office, and the protection of freedom of speech, assembly,
and association.

Second, the individual is free to the extent that government officials
are required to act in accordance with preexisting law. This requirement
promotes liberty by enabling individuals to predict when they will be sub-
ject to coercion by the state legal apparatus, allowing them to avoid legal
interference in their affairs by not running afoul of the law. Citizens are
subject only to the law, not to the arbitrary will or judgment of another
who wields coercive government power. This entails that the laws be
declared publicly in clear terms in advance, be applied equally, and be
interpreted and applied with certainty and reliability. The seminal exam-
ple of this is the prohibition against criminal punishment in the absence
of a preexisting law. This is “legal liberty.” Montesquieu framed it best:
“Liberty is a right of doing whatever the laws permit[.]”® It is the freedom
to do whatever the laws do not explicitly proscribe. Legal liberty is the
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dominant theoretical understanding of the rule of law in modern liberal
democracies, as will be later elaborated.

Third, the individual is free in so far as the government is restricted
from infringing upon an inviolable realm of personal autonomy. Often
the protections are known as civil rights or liberties, and are contained
in bills of rights or human rights declarations. These restrictions may
be substantive (strictly prohibiting government incursion within the pro-
tected sphere), or only procedural (the government must satisfy a high
burden, like demonstrating compelling necessity, before interference is
allowed). This is “personal liberry.” Personal liberty constitutes the mini-
mum degree of autonomy individuals retain even after they consent to live
under law. It consists of the protections necessary to allow the achieve-
ment of Mill’s “freedom to pursue our own good in our own way.” This
is what prohibits the liberal state from imposing on everyone in society
a particular version of the good. Personal liberty, when recognized, is
uncertain in scope and variable in content. Routinely there is disagree-
ment with respect to the contours of the protected sphere, as well as with
regard to how those contours should be determined. It usually includes
the freedom of religion and conscience, freedom of speech and politi-
cal belief, freedom from torture or cruel punishment, and freedom to
determine one’s life pursuits and values. Robust versions are phrased in
terms of an expansive zone of privacy or dignity. The US Supreme Court
phrased it thus: “Liberty presumes an autonomy of self that includes
freedom of thought, belief, expression, and certain intimate conduct.”’
The essential underlying idea is that individuals are entitled to integrity
of body and mind free from government interference. This notion is “the
standard view of freedom in the liberal tradition.”!?

Finally, freedom is enhanced when the powers of the government are
divided into separate compartments — typically legislative, executive, and
judicial (horizontal division), and sometimes municipal, state or regional,
and national (vertical division) — with the application of law entrusted to
an independent judiciary. This division promotes liberty by preventing
the accumulation of total power in any single institution, setting up a form
of competitive interdependence within the government. The separation of
the judicial apparatus from other government institutions has particular
significance. Allocating the application of law to an independent judiciary
insures that a consummately legal institution is available to check the
legality of governmental action. This is the “mnstitutionalized preservation
of liberry.” It entails institutional structures and processes that have been
devised to enhance prospects for the realization of the liberty of citizens
through the effective division of government power. This is qualitatively
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different from the previous three, in that it is a structural arrangement
for enhancing liberty rather than a type of liberty itself.

Each of the first three forms of liberty, in their own way, vindicates
a different shade of self-determination. Political liberty allows individ-
uals to determine (collectively) the rules under which they live. Legal
liberty allows individuals to do whatever they wish with knowledge of,
and consistent with, these rules. Personal liberty insures individuals the
minimum degree of autonomy they require to be who they want to be.
None of these liberties, however, is absolute. The first entails the partic-
ipation and cooperation of others; the limits of the second are set by the
proscriptions of standing laws; the scope of autonomy provided by the
third is bounded by the equivalent autonomy of other individuals as well
as by the necessities of the state. A separate set of limits is imposed on
persons thought incapable of self-determination, as with children, mental
incompetents, and criminals, and, in previous times, women, slaves, and
colonized subjects. To exercise the liberty of self-determination people
must have the capacity for self-determination. Measures like mandatory
education, for this reason, can be imposed on youth without offending
their liberty.

Modern liberal democracies answer the skeptical question posed
earlier — how is an individual under law still free? — by offering a tight
combination of these four themes. In a democracy citizens create the laws
under which they live (political liberty); government officials take actions
against citizens in accordance with these laws (legal liberty). In the first
respect they rule themselves; in the second they are ruled by the laws
which they set for themselves. Citizens, therefore, are at no point subject
to the rule of another individual. Moreover, citizens possess a specially
protected realm of individual autonomy that restricts the reach of law
(personal liberty). Liberal democracies typically carry out this combina-
tion by utilizing some form of separation of powers, in particular with an
independent judiciary (institutionalized preservation of liberty). Almost
without exception (the UK being a prominent partial exception), this
arrangement is set out in a written constitution, binding on government
officials and citizens and enforced by independent courts. As is evident,
this liberal construction is thoroughly legalistic. Law is the skeleton that
holds the liberal system upright and gives it form and stability.

Tensions among the liberties

Although these four answers are often found together, that is neither
required nor an easy matter. Legal liberty, personal liberty, and institu-
tionalized preservation of liberty, may all coexist without political
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liberty, for example, in a system in which laws are established by a non-
democratic (philosophical or scientific) elite, as utopian political philoso-
phers have dreamed. Indeed sound arguments can be made that an
elite-designed system is more likely to maximize legal liberty and personal
liberty than a democratic system. The unease this suggestion generates —
even if the potential for corruption of the elite guardians could somehow
be eliminated — demonstrates the significance attached to political liberty.
Self-rule is widely preferred even if that means being ruled poorly.

Legal theorists have often made the point that legal liberty (as the rule
of law) may exist without political liberty (democracy). “The mere com-
mitments to generality and autonomy in law and to the distinction among
legislation, administration and adjudication have no inherent democratic
significance.”!! “A nondemocratic legal system . . . may, in principle,
conform to the requirements of the rule of law better than any of the
legal systems of the more enlightened Western democracies.”'? Some
theorists have further argued that, owing to a growing assertiveness on
the part of judges, “the Rule of Law has functioned as a clear check on the
actual impact and expansion of a rigorous democracy.”!® The relation-
ship between the rule of law and democracy is asymmetrical: the rule of
law can exist without democracy, but democracy needs the rule of law,
for otherwise democratically established laws may be eviscerated at the
stage of application by not being followed.

Legal liberty may easily exist without personal liberty. Non-liberal
regimes with the rule of law demonstrate this. To say that a citizen is free
within the open spaces allowed by the law says nothing about how wide (or
narrow) those open spaces must be. Legal liberty is not offended by severe
restrictions on individuals, for it requires only that government actions
be consistent with laws declared in advance, imposing no strictures on
the content of the laws. Benjamin Constant remarked two centuries ago,
pointing out the inadequacy of Montesquieu’s account of liberty: “No
doubt there is no liberty when people cannot do all that the laws allow
them to do, but laws could forbid so many things as to abolish liberty
altogether.”'* A regime with oppressive laws can satisfy legal liberty by
meticulously complying with those laws. In such systems, the more legal
liberty is honored the worse for personal liberty. The relationship is again
asymmetrical: personal liberty cannot exist without the rule of law, at
least when the former is framed in terms of legally enforceable rights.

Perhaps the most formidable problem in the combination of liberties
is the potential conflict between personal liberty and political liberty. As
Isaiah Berlin observed, “there is no necessary connexion between individ-
ual liberty and democratic rule. The answer to the question “Who governs
me?’ is logically distinct from the question ‘How far does government
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interfere with me?’”!> The goal of personal liberty is to curb the appli-
cation of governmental authority against individuals, whereas the goal of
political liberty is to seize control of power to exercise that authority.'°
The concern of the former is tyranny against the individual, which is
no less tyrannical when the product of democracy. The concern of the
latter is to determine who gets to shape the social and political com-
munity through legislation, an objective that is inhibited by the limits
set by personal liberty. Drawn in the sharpest terms, this conflict repre-
sents the battle between two contesting ideologies: collective self-rule in
the interest of the community versus the desire of individuals to be left
alone. “These are not two different interpretations of a single concept,
but two profoundly divergent and irreconcilable attitudes to the ends of
life . . . These claims cannot both be fully satisfied.”!”

Liberals have traditionally held liberty of the individual as preeminent
whenever it has come into conflict with democracy. Most early liberals
were against popular democracy — not widely instituted until the twen-
tieth century — which they viewed with trepidation as leading to rule by
the ignorant masses, a threat to the property of the elite, an invitation to
disorder. Even apparently strong pro-democratic sentiments expressed
by liberals, like Kant’s assertion that a citizen has a “lawful freedom
to obey no law other than the one to which he has given his consent,”
are usually less generous than they might appear; for Kant disqualified
from voting all “passive” citizens, which included apprentices, servants,
all women, sharecroppers, and more generally all “persons under the
orders or protections of other individuals.”'® Some prominent modern
liberal theorists have argued that the gravest threat to personal liberty is
posed by representative democracy.'® “Inasmuch as poor voters always
and everywhere outnumber rich ones, in theory there are no limits to
the democratic state’s ability to ride roughshod over the rights of private
property.”?? Not surprisingly, considering these fears, when liberal theo-
rists (like Kant) insisted on consent to law, what they often meant was not
actual consent but rather a form of hypothetical consent — what people
would consent to if they were exercising proper reason.’!

These tensions among the four liberties are unavoidable but not
intractable. Every liberal democracy mediates them in various ways.
Another fundamental tension within liberalism is the tension between
liberty and equality. Whenever an unequal distribution of assets (includ-
ing wealth and talent) exists, liberty may have to yield to some degree
to insure greater equality. Reconciling the tension between these two lib-
eral values, which is the great burden of liberal social welfare states, will
be addressed in later chapters, for it is featured in the claimed Western
decline of the rule of law.
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Socio-cultural context of liberalism

Liberalism cannot be fully grasped without taking into considera-
tion the cluster of ideas that revolved around the eighteenth-century
Enlightenment.?”> The primary creed of the Enlightenment was the appli-
cation of reason and science to banish ignorance and superstition.>* Isaac
Newton’s physics, which produced a few laws that could predict the loca-
tion and motion of all matter on earth and in the heavens, demonstrated
the extraordinary power of science to expose the previously opaque mys-
teries of nature. After this grand achievement everything was thought
accessible to human understanding. The Enlightenment Philosophes’ dis-
tinctive contribution was to extend the application of reason and science
to the social, political, legal, economic, and moral realms. They believed
that a science of man could be developed which would allow government
and society to be designed to give rise to a more just, rational existence.
For the most ambitious and optimistic, the ultimate goal was nothing less
than the creation of a perfect society. Custom, tradition, and the teachings
of the Church, which hitherto had been the leading sources of authority,
henceforth were subjected to critical scrutiny. Government and law, and
every other social institution, had to be rationally justified, or discarded.
The concrete satisfaction of individual and social interests in the here
and now took center stage, displacing God and promises about rewards
in the hereafter.

The internecine battles among Christians wrought by the sixteenth-
century Reformation helped pave the way for the coming Enlighten-
ment and liberalism. It openly challenged Church orthodoxy, which had
enjoyed 1,000 years of dominance. Protestantism promoted a kind of
individualism in its assertion of a personal relationship with God, unmedi-
ated by the Church. The clashes between Protestants and Catholics
culminated in slaughters and mutual exhaustion, ultimately forcing a
truce based upon tolerance.’* The very fact of the dispute evidenced the
insecure foundation for knowledge provided by religion. Since Medieval
Christianity constituted a total world-view, encompassing politics, law,
morality, economics, as well as natural phenomena, doubt thrown upon
Church teachings could not be sequestered from seeping into a more
general questioning of all aspects of existence.

The most consequential casualty of this total questioning, a bedevil-
ing legacy that continues to the present, was the destruction of moral
certainty. In the Medieval view, moral right and natural law could be
discerned from Biblical revelation (as interpreted by the Church), or
through the application of reason implanted in man by God. Enlighten-
ment philosophers were confident that a new secular grounding for moral
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right and natural law could be found through the application of reason
to the study of human nature, which they believed to be universal. This
effort ran aground for a combination of reasons.

The exploration of the non-Western world that occurred contempora-
neously with the Enlightenment revealed an unexpected variety of cus-
toms and moral systems. If commonality was lacking, then some values
and traditions must be right and others wrong, but there was no evident
standard by which to adjudge one moral system superior to another.
Many philosophers assumed the superiority of Western civilization, while
others idealized “primitive” systems as a lost, purer state of human exis-
tence. Some insisted that a common core of moral beliefs existed beneath
the apparent variation among cultures. But David Hume’s monumental
philosophical argument separating the is from the oughr — to the effect that
normative propositions are statements of a qualitatively different kind that
cannot be deduced from descriptive propositions — ruined the attempt to
derive moral norms based upon shared customs or morality. The fact that
a moral norm is widely followed does not, of itself, mean that it should be
followed. The practical wisdom of this philosophical point can be seen in
the fact that slavery was commonly practiced by cultures, and the subor-
dination of women is still widespread. Hume’s argument, furthermore,
appeared to disqualify any moral system grounded exclusively in human
nature, for that builds upon the s, upon descriptive propositions of who
we are as humans, to say how we ought to act. Another formidable prob-
lem was that humans do much that is evil (apparently by nature), so an
examination of human nature alone could not establish what was proper
moral conduct. A minimalist natural law, built around the conditions
necessary for survival in a human community, is a more viable strategy,
but it would lack any higher aspirations, hardly deserving of the name
morality. A more ambitious natural law focused on human flourishing
must first determine what human flourishing means, and must identify
a way to select from among or rank the possible alternative versions, for
which no uncontroversial answers could be given.

A severe blow to the Enlightenment utopian project was delivered by
the Romantics, who challenged the very coherence and desirability of uni-
versality, and (with Hume’s help) the scope of reason, advocating in their
place particularity, will, creativity, and passion. They glorified cultures as
wholes unto themselves, each with its own unique and incommensurable
life world and values. “But if we are to have as many types of perfection
as there are types of culture, each with its ideal constellation of virtues,
then the very notion of the possibility of a single perfect society is logically
incoherent.”?®
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With the failure of the Enlightenment attempt to establish absolute
or universal moral principles, many philosophers turned away from the
classical search for the ultimate good, rejecting the view that any such
single good exists, or at least that it could be identified with certainty.
One outcome of this logic was the recognition of moral pluralism, which
when taken to the extreme slides to moral skepticism (an extreme that
many Enlightenment thinkers abhorred).?® Another response to this logic
was the nineteenth-century rise of utilitarian moral theory, grounded on
the notion that the good is whatever people desire or take pleasure in;
accordingly, society and its institutions should be designed to maximize
the total aggregate quantity of pleasure (minus pain) of individuals within
society. Yet another response was the shift to an emphasis on procedures:
given that the content of moral principles elude certainty, perhaps there
can instead be agreement on fair procedures to be followed when making
decisions affecting society. Liberalism, as will become clear in following
chapters, is substantially procedural in bent.

The liberty central to liberalism can now be better understood. As indi-
cated, it is the liberty to pursue one’s own vision of the good. Whether this
is understood as the best way in which to maximize aggregate pleasure,
or as a default position forced upon us by the failure to identify universal
moral principles, or as the right position to take given the conclusion that
there are many alternative forms of the good attached to different cul-
tures or forms of life,?” the result is the same: liberalism is constructed in
a manner that accommodates moral pluralism.?®

Moral pluralism can function within liberalism in two alternative forms,
which can also exist together. The primary Western form involves a plu-
ralism of moral views among the individuals within a liberal (individualist)
culture; a secondary form exists when more than one distinct commu-
nity or culture (liberal or non-liberal) coexists within the ambit of a single
system. In either case the liberal state purports to be neutral with respect
to the alternative circulating visions of the good. That is, it cannot adopt
and promote as the state sanctioned good or religion one vision over
others, with the important caveat that it may prohibit or sanction those
that perpetuate violence on others or threaten the survival of the liberal
state. Competing visions of the good are left to exist — thrive, develop,
change, or wither — in the marketplace of cultural ideas. Liberal tenets are
not offended, at least not in most versions of liberalism, when the state
utilizes subsidies or education to encourage certain social goods, like art
and music, or actively promotes or inculcates in youth liberal values like
tolerance and individual autonomy, but the state may not apply coercion
on behalf of any particular set of values.
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This explicitly neutral stance does not mean that liberal systems are
completely neutral — in two important respects they are not. Western
liberal regimes take the position that neutrality is the right principle upon
which to construct a government and system of laws.?° Repeal of this
neutrality by those who wield government power cannot be allowed.
Were this not the case, liberalism might fail to reproduce itself, which
would occur if an anti-liberal, anti-tolerant group prevailed in a demo-
cratic election and proceeded to institute a non-liberal regime. Liberal
systems are not neutral in the further respect that the primacy accorded
to individual rights sets limits upon the extent to which a community-first-
and-foremost orientation can be implemented. Owing to these reasons,
illiberal sub-communities that exist within overarching liberal structures
may see themselves in conflict with the overarching liberal system, and
fear it to be corrosive of their community values.

Liberal neutrality, it must be emphasized, represents a radical shift
from prior views of the state and the law. Under classical Greek views
the state and law were seen as properly oriented to the promotion of the
(aristocratic, warrior) virtues and community life; under the Medieval
view their role was thought to be the creation and perpetuation of a
Christian life and community on earth. In both cases the law was seen
as reflecting a substantive vision of the good and a common way of life
with a common end. Under the liberal view, it is not necessary that there
be a common way of life beyond agreement that individuals are better
off if they leave each other alone to pursue whatever ends they desire.
Rather than a community integrated by shared values, it amounts to an
aggregation of individuals held together by a mutual non-interference
pact.

Communitarianism compared with liberalism

Another way to understand liberalism is by way of contrast to commu-
nitarianism — presented here in simplified terms — which is commonly
identified in political theory as its antithesis.?’ The starting point of com-
munitarianism is the community, not the individual. Communities preex-
ist and survive the births and deaths of individual members. Communities
have a presence or being of their own which constitutes more than just the
agglomeration of individuals. Communities have an interest of their own —
survival of the community way of life — which is more than and different
from the aggregated interests of each individual. The culture, language,
and history of the community are the cradle within which individuals
are reared. The identities of individuals are shaped and determined by
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their place within the community. Notions of the good are generated by
the community and its shared way of life. Life meaning for individuals
is provided by their role in perpetuating or contributing to the common
life of the community, not from self-realization as an autonomous self-
creating individual. Indeed individuals are neither autonomous nor
self-determining, but rather are creatures of the communities that bear,
nurture, and envelop them throughout life. The choices they make are
from among socially generated alternatives and are based upon socially
derived values. Primacy in the communitarian understanding is thus
accorded in various ways to the community rather than the individual.

In a communitarian system law is a reflection of shared community
values and interests. Legislation is a matter of discovering or declar-
ing those values and interests immanent in the life and culture of the
community.’! The law is emphatically not neutral but conforms to and
enforces the community way of life and interests. In the presence of
pervasively shared values and customary law, legislation need not be
as prominent or voluminous. Adjudication of conflict is not so much
rule-oriented as it is oriented to achieving an outcome that furthers the
community interest. Significantly, in contrast to the driving liberal obses-
sion of fear of government tyranny, it is not essential in a communi-
tarian system that there be restraints on government power. The state
is not set against individuals but instead is an extension of community
that should not be hobbled in the collective achievement of the common
good.

Liberalism and capitalism

Liberalism has been called a “bourgeois” political theory for reasons of
its origins and its content. Its articulation by Locke followed upon and
coincided with the newly found prominence of the merchant class in the
towns and cities of England.’? As described in the previous chapter, the
bourgeois engaged in a long struggle against the privileges of the nobility,
fighting laws that inhibited their activities and accorded them no status.
An individualist political theory that champions liberty and the protection
of rights, especially the rights of contract and property, including the right
to sell one’s own labor, as Locke’s theory did, mirrored the interests of the
bourgeois.>” The right of property promoted and protected their accumu-
lation of capital; the right to work for wages undercut feudal restrictions
that held back the supply of labor; freedom of contract restrained govern-
ment interference in merchants’ contractual arrangements with workers
and with one another; enforcement of contracts provided security for their
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transactions.’* Above all else, merchants required predictability and reli-
ability in the enforcement of contractual and property rights as a means
to calculate the anticipated benefits of commercial transactions and to
secure the fruits of their enterprise.’”

Scientific support for economic liberalism was provided by Adam
Smith, who argued that individuals pursuing their own interests in a
market allowing free exchanges and price and wage competition would
(as if by an invisible hand) lead to a situation beneficial for all. Individ-
uals benefit because they engage in the type and level of productive and
consumptive activities consistent with their desires and abilities. Society
benefits because wealth is maximized: only goods that promise a profit
are produced, in the desired amounts, at the ideal combination of cost,
price and quality, and are distributed to those who value them the most
(as measured by their willingness to pay). Whatever does not satisfy these
strictures will suffer the natural corrective sanction of failure. This system
of “natural liberty” would be vastly superior to planning by the govern-
ment, which would be inefficient if not impossible, and would impinge
upon the natural rights of property and contract of individuals.?® The
key flaw of planning is that the government lacks the capacity to know
the multitude of different desires of individuals; whereas the market,
through innumerable voluntary individual exchanges, operates as a mech-
anism for registering such desires. Accordingly, the government should
supply a framework of laws that protect property and contract, it should
establish a sound monetary system and assure competition and a free
market, and for the rest stay out of the way. “The appeal this doctrine
made to its generation hardly requires any emphasis. It told the busi-
ness man that he was a public benefactor; and it urged that the less he
was restrained in the pursuit of his wealth, the greater the benefit he
could confer on his fellows.”>” These economic arguments offer another
way of encouraging everyone to pursue their own good, now in the
interest of all, and to structure a government and laws that facilitate this
pursuit.

The connection between liberalism and capitalism, so described, is
direct and intimate. Liberalism is about freedom; capitalism is an eco-
nomic system built upon freely made economic exchanges. The liberty
advocated by political liberalism implies an unspecified but considerable
degree of economic liberalism. Individuals in society are routinely occu-
pied with social, political and economic activities that cannot be sharply
separated from one another. Inventing, producing, buying, selling, accu-
mulating, consuming, are among the primary goods pursued by people in
capitalist societies while exercising their liberty. Hence the liberty cham-
pioned by liberalism is substantially played out in the economic arena.
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Liberalism, it is fair to conclude, expresses
required by and legitimates capitalist market practices.

To forestall a common misconception, it should be emphasized that
political liberalism is not necessarily committed to a laissez faire (non-
interference) view of government.?® Hayek, one the twentieth century’s
foremost champions of classical liberalism, stated this unequivocally:
“Probably nothing has done so much harm to the liberal cause as the
wooden insistence of some liberals on certain rough rules of thumb,
above all the principle of laissez faire.”*® Hayek argued that, in addition
to establishing a background legal framework for the market, government
participation and regulation is necessary when competition and pricing
mechanisms do not suffice in the provision of public goods and infras-
tructure, as in the building of roads, and dealing with deforestation or
pollution.*! He asserted, further, that “there can be no doubt that some
minimum of food, shelter, and clothing, sufficient to preserve health and
the capacity to work, can be assured to everybody.”*> And he advocated a
state-sponsored system of social insurance to protect individuals against
calamities.*> Contemporary conservatives who advocate little or no regu-
lation forget what Hayek well understood, that the liberal state preserves
a substantial role for law.

a view of politics that is
2538

A concluding caution

A libertarian, a person who accords freedom the utmost value, might be
dismayed by the liberal portrayal that law serves as the great preserver of
liberty. Libertarians see law largely as an imposition on liberty. Jeremy
Bentham — not himself a libertarian, but an unfailing advocate of taking
a clear-eyed view of the law — insisted that liberty “is not anything pro-
duced by positive Law. It exists without Law, and not be means of Law.”**
Libertarians believe law should establish the minimum conditions nec-
essary for social order, an allowance that distinguishes them from anar-
chists. Nothing more. Liberty exists when the law is silenz.*> Less law
means greater freedom. From this standpoint, legislation, regardless of
democratic origins, is always a threat; the rule of law serves legislation;
and individual rights are too minimalist to offer much protection.
Modern social theorists have reported an increasing “juridification” of
liberal societies — an unprecedented penetration of social life by state law,
extending ever deeper into the affairs of individuals.*° If this phenomenon
is indeed taking place, it might be argued that there is less liberty in lib-
eral societies, regardless of their vaunted legal protections, than in many
absolutist regimes of the past, in which legislation was scarce and the legal
apparatus mostly inactive or weak. This charge can be rebuffed, at least



46 Liberalism

initially, by recognizing that it is inapt to compare modern capitalist, mass
society with the vastly simpler conditions of bygone days. But the point
merits serious contemplation. It carries, moreover, an implicit warning:
do not be beguiled by legitimating theoretical accounts that might dis-
tract one from perceiving the situation in a less idealized, more realistic
way.
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Three majestic early works, standing above all others in stature and influ-
ence, cemented the integral place of the rule of law in liberal systems:
Locke’s Second Treatise of Government (1690), Montesquieu’s Spirit of the
Laws (1748) and The Federalist Papers (1787—88) by Madison, Hamilton,
and Jay. This chapter will present a summary exegesis of each contri-
bution. They have decisively shaped the modern rule of law in Western
liberal democracies. Following this exegesis will be a brief examination of
the rule of law in nineteenth-century England. England deserves special
mention, for it has achieved the longest-running continuous tradition of
the rule of law, it was the home of Locke, it provided the prime exemplar
for Montesquieu, its culture influenced the authors of the The Federalist
Papers, and it was the tradition within which Dicey made his arguments
about the modern decline of the rule of law (taken up in the next chapter).
It is also an instructive test case, inconsistent in important respects with
the framework set out in The Federalist Papers, that operates contrary to
a number of popular contemporary assumptions about what the rule of
law requires. To conclude this chapter a presumption contained within
these accounts — the presence of a well-established legal profession — will
be drawn out.

But first a mention of the seventeenth-century giant of political the-
ory, Thomas Hobbes, who casts a shadow on liberalism as well as on
the rule of law. Although he initiated the social contract tradition later
developed by Locke, liberals understandably prefer to categorize Hobbes
as a pre-liberal thinker. Under his account, the sovereign created by the
original contract wields absolute untrammeled power (though bound in
conscience by natural law). The only right individuals retain post-contract
is to resist the sovereign if they are threatened with death.

The sovereign (whether a monarch or a parliament) is not subject
to legal limitation, according to Hobbes, for sensible as well as logical
reasons.! Anything less than an absolute sovereign would perpetuate the
uncertainty of the state of nature by encouraging challenges to author-
ity, defeating the purpose of the arrangement. Order will result only if

47
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everyone bows before a single acknowledged power holder who answers
to no other higher earthly force. Never mind the temptation for such
a sovereign to ignore legal restraints. It was also illogical, according to
Hobbes, to suggest that a sovereign can be bound by law. He defined law
as the command of the sovereign.? The creator of law cannot be limited
by the law for the plain reason that the law may be altered at the law-
maker’s will. Echoing Aquinas — considered by many to be the antipode
of Hobbes — he observed that “he that is bound to himself only, is not
bound.”’ Hobbes raised a further acute argument against the possibility
of the rule of law,* conveyed here by Jean Hampton:

A rule is inherently powerless; it only takes on life if it is interpreted, applied, and
enforced by individuals. That set of human beings that has final say over what
the rules are, how they should be applied, and how they should be enforced has
ultimate control over what these rules actually are. So human beings control the
rules, and not vice versa.’

Hobbes denied the very possibility of a complete antinomy between the
rule of law and the rule of will at the moment of interpretation and appli-
cation. “There must always be somebody — not some text but some body —
who has the final word.”°® Hobbes also rejected the separation of powers,
which would generate conflict within the divided sovereign, handicapping
its ability to preserve social order.”

A formidable collection of objections to various aspects of the rule of
law were thus articulated by Hobbes just as it was to become the center-
piece of the liberal system.

Locke’s preeminent role for law

Locke’s Second Treatise of Government is widely credited with being the
single most influential formulation of liberal theory. His imagined state
of nature was more benign than Hobbes’s. Guided by reason, individuals
enjoyed perfect freedom and equality, and were governed by natural laws.
According to these natural laws, one must preserve oneself, and not harm
others in their enjoyment of life, health, liberty, and possessions.® Under
this natural liberty individuals are free to pursue their own vision of the
good.’ Everyone also possesses the right to punish and seek restitution
for violations of their natural rights by others. Although people generally
abide by the laws of nature, transgressions inevitably occur. The right
personally to enforce the law against violators is what creates a problem.
In the absence of an impartial judge, conflicts cannot be resolved to the
satisfaction of the parties, since everyone would be biased in his or her
own favor. Disputes would fester, threatening peace and security. To avoid
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this individuals would join together to form a government and accord it
the power to make, execute, and apply laws for the public good, “and all
this for the preservation of property of all the members of that society, as
far as is possible.”!?

Locke summarized:

And thus all private judgment of every particular member being excluded, the
community comes to be umpire, by settled standing rules, indifferent, and the
same to all parties; and by men having authority from the community, for the
execution of those rules, decides all the differences that may happen between
any members of that society concerning any matter of right; and punishes those
offences which any member hath committed against the society, with such penal-
ties as the law has established . . .!!

His design involved a limited delegation of power, for limited purposes,
from individuals to the government, revocable by them if the government
failed to meets its obligations. He specified a separation of powers between
legislature and executive — though not a separate judiciary — to assure that
the government acts according to duly enacted standing laws. And he
argued that absolute monarchy is inconsistent with civil society because
such a monarch would judge his own cases, continuing in a state of nature
in relation to the people.'? Finally, consistent with the consensual nature
of the civil society, Locke held that legislation should be established by
majority vote.!’

Liberalism under Locke was consummately legalistic, as captured in his
observation that “Where-ever law ends, tyranny begins.”'* He contrasted
the rule of law with subjection to the will of another: “freedom of men
under government is, to have a standing rule to live by, common to every
one of that society, and made by the legislative power erected in it; a
liberty to follow my own will in all things, where the rule prescribes not;
and not to be subject to the inconstant, uncertain, unknown, arbitrary
will of another man . . .”!> Standing laws were crucial to his scheme:

Absolute arbitrary power, or governing without settled standing laws, can neither
of them consist with the ends of society and government, which men would not
quit the freedom of the state of nature for, and tie themselves up under, were it
not to preserve their lives, liberties and fortunes, and by stated rules of right and
property to secure their peace and quiet . . . [F]or all the power the government
has, being only for the good of the society, as it ought not to be arbitrary and at
pleasure, so it ought to be exercised by established and promulgated laws; that
both the people may know their duty, and be safe and secure within the limits of
the law; and the rulers too kept within their bounds . . .!°

This is a succinct formulation of legal liberty and constitutional govern-
ment.
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Locke did not, however, specify any actual limits on the legislative
power. He did not advocate explicit protection for individual rights. Nor
did he articulate the independence of the judiciary as a separate branch,
and he failed to identify any mechanism (like judicial review), short of
revolt, which could invalidate illegitimate government action.'”

Locke attached particular significance to the right of property. The
Second Treatise leaves no doubt about its primacy: “The great and chief
end, therefore, of men’s uniting into common-wealths, and putting
themselves under government, is the preservation of their property.”!®
Although he used the term property broadly to include life and liberty —
in the sense that individuals owned themselves — there is no question that
he means primarily property in the sense of possessions. Locke’s “state
is a society of property owners.”!’

This leads to a related point. Although he wrote expansively on behalf
of the “people” and “freemen,” and he believed humans had the inher-
ent capacity for reason, LLocke was not an unreserved egalitarian. In his
other writings, typical of the elite views of his time, Locke expressed a
lower opinion of the non-propertied laboring class as lacking in reason.?’
Leo Strauss elaborated Locke’s view of equality and its connection to

property:

Equality, he thought, is incompatible with civil society. The equality of all men in
regard to the right of self-preservation does not obliterate completely the special
right of the more reasonable men. On the contrary, the exercise of that special
right is conducive to the self-preservation and happiness of all. Above all, since
self-preservation and happiness require property, so much so that the end of
civil society can be said to be the preservation of property, the protection of
the propertied members of society against the demands of the indigent — or the
protection of the industrious and rational against the lazy and quarrelsome — is
essential to public happiness or the common good.?!

The people that counted for the purposes of ruling were those with estates.
The democracy Locke advocated, his majority consent for legislation,
was the consent of property holders, to whom the franchise was limited
at the time, a small fraction of English society (estimated at only 3 percent
of the population®?); “Locke was assuming that only those with property
were full members of civil society and so of the majority.”?> This likely
explains why Locke did not promote any direct protections of individual
rights. Since the consent required was that of a majority of property
owners, this “was a sufficient safeguard of the rights of each, because he
assumed that all who had the right to be consulted were agreed on one
concept of the public good, ultimately the maximization of the nation’s
wealth . . 7?4
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More flesh has now been put on the earlier assertion that liberalism
is a bourgeois political theory. “Locke’s doctrine of property is directly
intelligible today if it is taken as the classic doctrine of ‘the spirit of
capitalism[.]’”?> Stripped to its basics and construed uncharitably, the
system he espoused might be characterized as the supremacy of law cre-
ated by property holders to, above all else, insure the preservation of
their property. Adam Smith, another towering eighteenth-century liberal
thinker, wrote in candor that:

Laws and government may be considered in this and indeed in every case as a
combination of the rich to oppress the poor, and to preserve to themselves the
inequality of the goods which would otherwise be soon destroyed by the attacks
of the poor, who if not hindered by the government would soon reduce others to
an equality with themselves by open violence.?°

Karl Marx, father of modern Communism, who occupies the opposite
pole from Smith on the political economy spectrum, could not have made
the point more trenchantly. Marx accused the liberal state and law of
operating in favor of bourgeois property interests: “your jurisprudence is
but the will of your class made into a law for all . . .”?” Marx’s collaborator,
Friedrich Engels, elaborated: “As the state arose from the need to keep
class antagonisms in check, but also arose in the thick of the fight between
the classes, it is normally the state of the most powerful, economically
ruling class, which by its means becomes also the politically ruling class,
and so acquires new means of holding down and exploiting the oppressed
class.”?®

Viewed in this light the liberal rule of law is less self-evidently attractive
(at least to the non-elite). It would be a mistake, however, to take this
apparent partiality toward property owners, at least at its inception, as
a sufficient reason to reject liberalism or the rule of law, or to condemn
Locke. Liberals have argued, in defense, that law is in fact neutral, stand-
ing above the class conflict, and that individuals as well as society are
much better off, among other reasons, because the property-preserving
orientation of liberalism maximizes wealth as well as liberty, as will be
articulated later. Nor do these observations detract at all from Locke’s
extraordinary legacy. The arguments and ideals he espoused were seized
upon by others to further liberalism and the rule of law in the interest of
individual liberty to a greater extent than any other early political theo-
rist, rivaled only by Montesquieu. The liberal system he helped build is
not captive to his understanding or the circumstances of his time. These
observations do suggest, however, that it must be considered whether the
fullest benefits offered by the rule of law and liberalism extend only as far
as the distribution of property within society.
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Montesquieu’s contribution

Montesquieu began his discussion of liberty by observing that it has been
given many meanings. He asserted that equating democracy with liberty is
an error in which “the power of the people has been confounded with their
liberty.”?° Liberty, moreover, is not the right to do whatever one pleases,
for then everyone would be under constant threat owing to others doing
the same. Each of us has liberty only if all are restrained from doing harm
to one another. The law then creates a scope of secure action within which
individuals may do as they please. “Liberty is a right of doing whatever
the laws permit[.]”>° This, again, is the classic statement of legal liberty.
“Montesquieu identifies liberty with a life lived under the rule of law.”>!

But more is necessary to preserve freedom than legal liberty, for the
laws can be onerous, allowing little room for permissible conduct. Liberty
exists, according to Montesquieu, only if people are secure from tyranny.
No less than monarchies or aristocratic oligarchies, he observed, democ-
racies “are not in their own nature free.”??> A moderate government pro-
vides the greatest liberty. To prevent abuse, the government should be
constituted in a manner such that “power should be a check to power.”>’
His prescription was a separation of powers:

When the legislative and executive powers are united in the same person, or in the
same body of magistrates, there can be no liberty; because apprehensions may
arise lest the same monarch or senate should enact tyrannical laws, to execute
them in a tyrannical manner.

Again, there is no liberty, if the judiciary power be not separated from the
legislative and executive. Were it joined with the legislative, the life and liberty
of the subject would be subject to arbitrary control; for the judge would then
be legislator. Were it joined to the executive power, the judge might behave with
violence and oppression.

There would be an end of everything, were the same man or the same body,
whether of the nobles or of the people, to exercise those three powers, that of
enacting laws, that of executing the public resolutions, and of trying the causes
of individuals.>*

An independent judiciary was central to Montesquieu’s scheme. “The
idea is not so much to ensure judicial rectitude and public confidence,
as to prevent the executive and its many agents from imposing their
powers, interests, and persecutive inclinations upon the judiciary. The
magistrate can then be perceived as the citizen’s most necessary, and also
most likely, protector.”>® The judiciary is the point of most direct con-
frontation between the government, law, and the individual, and it can
therefore serve as the best barrier against lawless governmental actions.>°
Montesquieu suggested, as a means to restrict their power, that judges
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(and juries) should be drawn from the people to sit for a temporary
duration. And he insisted that judgments be rendered strictly accord-
ing to the law: “Were they to be the private opinion of the judge, people
would then live in society, without exactly knowing the nature of their
obligations.”>”

Montesquieu elaborated on how English culture and society was a
counterpart to the liberal legal system. “The central feature of the English
way of life, and a chief purpose of its constitution, is the free pursuit of
commerce.”?® He characterized the English as “all passions being unre-
strained, hatred, envy, jealousy, and an ambitious desire of riches and
honours.”?° The English readily assert their independence; they easily
give up friends for more advantageous alliances; almost everything can
be sold for a price; people are esteemed for riches; everyone speaks their
mind; they are engaged in selfish competition. Despite the lack of an
orientation toward the good of the community, it does not come apart
because everyone works within a common political framework that allows
all to pursue their ends, understanding that they have an individual and
shared interest in making it work.** In Montesquieu’s portrayal, the
English are too busily engaged in enterprise to seize the governmental
apparatus to oppress others, though they do take opportunities to pro-
mote legislation that furthers their own economic interest.*!

This is bourgeois culture. In almost every relevant respect this society
was contrary to the classical ideal of a society oriented toward virtue
and the community. But Montesquieu was not contemptuous of it:
“[T]he spirit of commerce is naturally attended with that of frugality,
economy, moderation, labour, prudence, tranquility, order, and rule.”*?
This provided the cultural backdrop for the law, that enhanced the
liberty of English citizens by facilitating their transactions, enforcing
their agreements, protecting their property, and otherwise leaving them
be. Montesquieu thought a commercial culture to be a freer culture.
Although an entire way of life is not transferable, commerce can be trans-
ferred, and in this possibility Montesquieu saw the prospect for the spread
and increase of liberty in other societies.*’

Historians agree that Montesquieu misread the actual extent of sepa-
ration of powers in England, which he exaggerated, and his portrayal of
English culture has been challenged as failing to appreciate the signifi-
cance of virtue, honor, and (at least a modicum of) a prevailing orien-
tation to the whole. None of that matters. His formulation of the
separation of powers, the emphasis he placed on the judiciary as the pre-
serve of the rule of law, his statement of legal liberty, and his insight that
there is a complementary connection between the surrounding culture
and the law, are of enduring moment. More immediately, his ideas,
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together with Locke’s, had a major influence on the designers of the US
Constitution.

The Federalist Papers

The Federalist Papers is a “classic of liberalism.”** Written by Alexander
Hamilton, James Madison, and John Jay, it was a piece of advocacy to
urge adoption of the proposed US Constitution. But it was also a work
in political theory with the task of translating the ideas of liberal theorists
into an operating government structure and set of institutions.

Madison formulated the central quandary with which they wrestled:

To secure the public good and private rights against the danger of such a [majority]
faction, and at the same time to preserve the spirit and form of popular govern-
ment, is then the great object to which our inquiries are directed.*

Both Madison and Hamilton, in various writings, openly worried about
the threat democracy posed to contract and property rights, concerns
that had been reinforced by recent events in state legislatures.*® Citing
historical instances of abuses by democracies, Madison wrote: “Hence it
is that such [direct] democracies have ever been spectacles of turbulence
and contention; have ever been found incompatible with personal secu-
rity or the rights of property; and have generally been as short in their lives
as they have been violent in their deaths.”*’” They understood that the so-
called “self-rule” of democracy was something of a fiction that contained
a risk of institutionalizing domination by some over others. “For those
who govern are not necessarily the same ‘people’ as those who are gov-
erned, and democratic self-government is not the government ‘of each
by himself’ but, at best, ‘of each by the rest.’”*® When factions exist in
society, democracy in practice can be the rule of the more populous, or
more organized, or more powerful, over the lesser group.

Despite these worries, The Federalist Papers did not question that the
government should and must be democratic. It channeled the aforemen-
tioned concerns into constructing ways to control democracy for the pro-
tection of individual liberties. Three mechanisms were identified. First,
representative democracy, rather than direct, would allow the represen-
tatives to exercise deliberation and wisdom when enacting laws, resistant
to the passions that sway direct democracies. Second, two kinds of divi-
sions would be installed as a means to check power with power: a vertical
separation of powers, separating state from federal governments, would
help restrain the states, which are closer to the masses and thus more sus-
ceptible to popular abuse; a horizontal separation, separating legislative,
executive, and judicial functions, and further dividing (internally) the
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legislative branch, into a popular body and a more elite body, with differ-
ent methods of selection and different tenures.*’ The animating principle
behind these various divisions was to make it difficult for the governmen-
tal apparatus to be captured by any particular group and wielded against
others. “[T]he society itself will be broken into so many parts, interests
and classes of citizens, that the rights of individuals, or of the minority,
will be in little danger from interested combinations of the majority.”>"

The third mechanism was judicial review of legislation, articulated by
Hamilton:

By a limited Constitution, I understand one which contains certain specified
exceptions to the legislative authority; . . . Limitations of this kind can be preserved
in practice no other way than through the medium of courts of justice, whose duty
it must be to declare all acts contrary to the manifest tenor of the Constitution
void. Without this, all the reservations of particular rights or privileges would
amount to nothing.’!

Hamilton applied logic to establish judicial review. A constitution is “a
fundamental law.”>?> The supremacy of the Constitution would be viti-
ated if contrary legislation could not be invalidated; otherwise ordinary
legislation could trample constitutional restrictions with impunity. This
reasoning, while persuasive, does not of itself determine who or which
body should have the power to declare invalidity. Nominating the court
for this role, Hamilton offered the prudential argument that the judiciary
is the weakest branch, with no army or wealth at its disposal, that poses
no threat to the others; and, furthermore, that “the interpretation of the
laws is the proper and peculiar province of the courts.””’

Notably, The Federalist Papers did not advocate a Bill of Rights. A
few miscellaneous protections were explicitly set forth in the Constitu-
tion — the prohibitions against ex post facto laws, bills of attainder, and the
impairment of contract, and the writ of habeas corpus — but it contained
no explicit list of protected rights. Hamilton argued that a Bill of Rights
was unnecessary, and perhaps dangerous.”® The government had only
limited powers, with the entire constitutional design operating to pro-
tect individual rights. Including explicit protections might suggest that
the government otherwise did have such power, and would have the
effect of narrowing the protection to only that which was stated in the
rights.”> Notwithstanding Hamilton’s opposition, a Bill of Rights, which
had already been included in several state constitutions, was soon added
to the US Constitution by amendment.>®

A written constitution, democratic elections, explicitly articulated indi-
vidual rights, the separation of powers, and judicial review of legislation,
are today thought to be essential to liberalism and the rule of law. Chief
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Justice John Marshall, when finding that judicial review was constitution-
ally required, despite no mention of it in the Constitution itself, obser-
ved that constitutions secure “a government of laws, and not of men.”>’
A written constitution establishes legal controls on the law-maker.
Although constitutions can be altered through amendment, the higher
hurdles that must be overcome to do so means that ordinary law-making
does operate under legal limitation. Judicial review provides the mech-
anism through which this legal limitation is effectuated. Construing the
judiciary as the oracle of the law, this presents the law itself as speaking.
In modern liberal democracies, the binding constitution replaces the role
formerly fulfilled during the classical Greek and Roman, and Medieval
periods, by divine or natural law, or the ancient code, or customary law,
in providing legal constraints on the sovereign.

The case of England

For most of its history — at least prior to its entry into the European Union
and its incorporation of the European Convention on Human Rights®® —
England has not possessed many of the just described features: it had no
written constitution, no explicit bill of individual rights (in the modern
sense), and no judicial review. Yet it is the acknowledged birthplace of
liberalism and the bastion of the rule of law. A brief exploration of the
English case will provide insights into the social connection to the rule
of law.

For many centuries, the ordinary common law was thought to set legal
limits on sovereign law-makers.”® Law was found, not made, according to
this understanding. The common law, it was said by English jurists, was
the product of custom from time immemorial, and represented the work-
ing out of legal principles through the application of reason by judges. It is
beside the point that this claim was something of a myth,°° for it was often
repeated and widely believed. This legal framework applied to all govern-
ment conduct. Even the rhetoric on both sides of the English Civil War
(which influenced Hobbes) and the Glorious Revolution (which influ-
enced Locke), in the mid- and late seventeenth-century, was saturated
with arguments that drew from the common law.®! At the time there was
no sharp separation between public and private law; the common law
rules of, for example, contract, trust, and liability for harm, were applied
equally in actions between citizens and between citizens and government
officials.®?> Accountability of government officials to ordinary law in ordi-
nary courts was the cornerstone of this understanding.

A constitution establishes the basic powers and limits of a government
and the relationship between a government and its citizens. In this sense
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England has had an wunwritten constitution for centuries, comprised of
seminal documents like the Magna Carta, key legislation like the Act of
Settlement (the relationship between the monarch and parliament), the
Septennial Act (the duration of parliament), the Habeas Corpus Act,
and especially the general corpus of common law rules, all bolstered
by a shared complex of understandings and conventions about law and
government. This constitution served as the functional equivalent of the
written US Constitution in the sense of a law that sets limits on the
law-makers.®> Coke’s decision in Doctor Bonham’s case testified to this
understanding, when he declared that “the common law will control acts
of parliament, and sometimes adjudge them to be utterly void.”®* The
basic idea was that the common law, a body of private law reflecting
legal principles, established the fundamental legal framework. Legisla-
tion, from this standpoint, posed a threat to the integrity and coherence
of the common law — enactments in derogation of the common law were
therefore strictly construed by judges.

In the nineteenth century, under the influence of Jeremy Bentham and
other law reformers, attitudes toward law in England changed, follow-
ing upon the general shift in views wrought by the Enlightenment. Law
came to be seen as the product of sovereign legislative will — a theory of
law identified with Hobbes and John Austin called “legal positivism” —
there to serve current social purposes. Law was made, not found; its
utility mattered more than its heritage in custom or tradition. This is an
instrumental view of law,%’ in contrast to the view that law reflects a time-
less unalterable body of legal principles or emanation from the culture
or nation. Locke’s argument for parliamentary sovereignty, its authority
derived by delegation from the people, prevailed. Judicial review of legis-
lation was repudiated. There was no justification for judges possessing the
authority to override the will of the people expressed in legislation. Any
part of the common law could be altered by ordinary legislation, as could
any fundamental legal document, including the Magna Carta, or indeed
any constitutional provision. “Parliamentary sovereignty is therefore an
undoubted legal fact.”%°

England, then, had a constitution in the sense of setting out a funda-
mental structure of government and the legal rights and liberties of the
citizens, but not one contained in a single written document, not supreme
over ordinary law-making, and not protected by judicial review.®” The
rule of law, in the general sense expressed by Justice Marshall of a gov-
ernment under law, prevailed despite the complete absence of features
thought to be essential.

One explanation, following Montesquieu’s lead, points to something
deep set in the English culture and society, centuries in the making: the
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widely shared belief and commitment, among the public and government
officials, that the government operates within a limiting framework of law.
Hence the law ruled. The rule of law existed owing to a widespread and
unquestioned belief in the rule of law, in the inviolability of certain fun-
damental legal restraints on government, not to any specific legal mech-
anism. This answer to the ancient puzzle of how the law can limit itself
is that it does not — attitudes about law provide the limits.

Hayek observed that the rule of law is not itself a legal rule, but a
political ideal. “It will be effective only in so far as the legislator feels
bound by it. In a democracy this means that it will not prevail unless
it forms part of the moral tradition of the community, a common ideal
shared and unquestioningly accepted by the majority.”°® Dicey, another
leading theorist of rule of law, characterized these limits on law-makers
as “political” or “moral,” not “legal.”®® However it is characterized, the
crucial point remains that even the unlimited law-maker is hemmed in by
alegal framework that cannot be violated or easily altered. As Isaiah Berlin
observed, “What makes [Great Britain] comparatively free, therefore, is
the fact that this theoretically omnipotent entity is restrained by custom
or opinion from behaving as such. It is clear that what matters is not the
form of restraints on power — whether they are legal, or moral, or consti-
tutional — but their effectiveness.””’

The legal profession

Though seldom given detailed attention by liberal theorists, all liberal
accounts of the rule of law presuppose the presence of a robust legal
tradition. Alex de Tocqueville’s classic study, Democracy in America, pub-
lished a half-century after the independence of the USA, emphasized
the danger of populist tyranny posed by democracy. Helping to mitigate
this risk, according to de Tocqueville, was the legal profession. With a
specialized body of knowledge that emphasized rationality and an ori-
entation to the values of legality, lawyers were a reckonable social force.
He wrote: “Men who have made a special study of the laws derive from
this occupation certain habits of order, a taste for formalities, and a kind
of instinctive regard for the regular connection of ideas, which naturally
render them very hostile to the revolutionary spirit and the unrelenting
passions of the multitudes.””! De Tocqueville expressed faith in the tem-
pering influence the legal profession exercised over law-making, as judges
and elected legislators, and was reassured that many private and political
disputes in US society ultimately made their way into the legal arena for
resolution.
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Other theorists have recognized the relevance of the professional legal
culture. Judith Shklar wrote:

Legalism is, above all, the operative outlook of the legal profession . . . The
tendency to think of law as “there” as a discrete entity, discernibly different from
morals and politics, has its deepest roots in the legal profession’s views of its
own functions, and forms the very basis of most of our judicial institutions and
procedures.”?

These characterizations suggest that if the rule of law is to function effec-
tively — especially the crucial feature that judges be committed to following
the law — a necessary contribution is to be found within the attitudes and
orientation of those trained in law. Judges, if not lawyers more generally,
must be imbued with the sense that their special task and obligation is
fidelity to the law.

Theorists have cautioned, however, that the legal profession has its
own interests (personal and group) that influence its production of the
law. Bentham castigated lawyers for collectively engaging in a fraudulent
enterprise designed to extract “out of the pockets of the people, in the
largest quantity possible, the produce of the industry of the people.””?
Sociologist Max Weber observed that the financial interests of legal pro-
fessionals led English courts —in the name of protecting the common law —
to undermine legislation aimed at law reform.”* Law was kept obscure,
unclear, and inaccessible — factors which militate against the require-
ments of the rule of law — to keep lawyers indispensable as intermediaries
and facilitators. These concerns are in addition to familiar worries, taken
up in a later chapter, that the legal profession serves the interests of the
elite class, which provides them the most lucre, turning the law to the
benefit of these masters.

The legal profession, then, is located at the crux of the rule of law. In
contemporary societies persons trained in law comprise a notable social
force that monopolizes legal activities. Given that liberal theorists uni-
formly allocate a special place for an independent, neutral judiciary as
the final preserve of the rule of law, the rule of law could not conceiv-
ably function without this group committed to the values of legality. This
position, however, also renders the legal profession, judges in particular,
uniquely situated to undermine the rule of law.
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Beginning at the end of the nineteenth century and continuing through
the late twentieth century came loud and repeated warnings from theori-
sts about the decline of the rule of law. It is an odd paradox that the unpar-
alleled current popularity of the rule of law coincides with widespread
agreement among theorists that it has degenerated in the West. Theorists
on both ends of the political spectrum, right and left, have concurred on
this diagnosis, though the former have lamented this decline while the
latter have celebrated it. Given that the rule of law is widely prescribed as
the elixir for many political and economic ails, it is essential to understand
the nature of and reasons for this decline. The arguments of the political
right will be taken up in this chapter.

Liberalism versus socialism

The observed decline of the rule of law is directly linked to the grand ide-
ological contest between liberalism and socialism of the past 150 years.
Mid-nineteenth-century England was the highpoint of classical liber-
alism. A free market in the production, distribution, and exchange of
goods and services substantially prevailed, with relatively limited govern-
ment interference. According to historian Eric Hobsbawm,! the engine
of economic progress during this period was the development of the
railroad. It generated increases in steel production (to build rails and
cars) and coal mining (to fuel the engines); it encouraged innovations in
machine-building and engineering; it prompted the creation of new finan-
cial devices for capital accumulation (to finance projects). The resulting
rail network revolutionized travel for both persons and goods, especially
cotton and textiles, increasing the bulk of goods transported and lowering
the costs of transportation, opening up new markets for trade. Manufac-
turing towns grew, generating opportunities for employment thatlead to a
population transfer from rural to urban areas (coinciding with an increase
in population), throwing together strangers in large numbers, altering the
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community and family structure. Each of these developments in turn led
to multiple others.

This expansion of commercial activity spread its rewards unequally;
creating great wealth for a few industrial magnates; comfortable wealth for
a measurable upper middle class of successful merchants and their pro-
fessional facilitators (lawyers and bankers); less comfortable but still ade-
quate wealth for the growing number of servants, teachers, store clerks,
and others in the service industry; and no wealth but at least minimally
sufficient food and shelter for the masses of working poor who manned
the steel mills, textile factories, and coal mines. During this period an
unprecedented amount of new wealth was generated in England, and to
a lesser but still substantial degree elsewhere in Europe and the USA.
All boats were raised, though everyone in the boats of the working poor,
children included, had to paddle vigorously, and were threatened at every
moment with capsize, whether by illness, industrial accident, or being
thrown out of work.

During this period the bourgeois enjoyed an unprecedented influence
in cultural, economic and political affairs:

They believed in capitalism, in competitive private enterprise, technology, science
and reason. They believed in progress, in a certain amount of representative
government, a certain amount of civil rights and liberties, so long as these were
compatible with the rule of law and with the kind of order which kept the poor
in their place.?

England, with a vast colonial empire, dominated the world economically
and politically. Moreover, its citizens enjoyed more wealth, as well as
freedom, than citizens any where else, although the USA matched the
latter and was catching up in the former. Such success was considered
self-evident proof, except to the willfully blind, of the correctness of liberal
theory in both economic and political aspects.

Liberalism had hardly a moment to enjoy its apotheosis before its
retreat began, slowly at first then with increasing momentum in the final
quarter of the century. Two factors will be mentioned that contributed to
this shift, both identified at the time by liberal theorist John Stuart Mill as
compelling reasons to take socialism seriously.” The first factor was the
large numbers of perpetually insecure working poor toiling long hours
in abominable conditions doing body-and-mind-numbing work. They
suffered from ill heath and exhaustion and lived in overcrowded, unsan-
itary housing, many making their lives more palatable through excessive
alcohol consumption, a combination that routinely resulted in premature
aging and death. And the rewards for their labor were meager, often little
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more than necessary to maintain adequate shelter and to buy enough
bread to supply sufficient calories to get up and go to work the next day.
It is not coincidental that Marx and Engels lived in England when they
developed their theories about the alienation of labor and the harsh edge
of capitalism, which were plain for all to see. In the long run, it seemed
to social observers at the time, power must reside with the many, and the
masses would not put up with their intolerable state indefinitely. What
especially galled the workers was the striking disparity between their lives
and that of those in the better neighborhoods across town who lived off
the bounty produced by their sweat. To its detractors, capitalism was not
just harsh, it was unfair, in that those who benefited most, the capitalists,
appeared to labor the least and be the least deserving.? Furthermore,
the liberal economic system was morally bankrupt, charged opponents,
based on a spiritually impoverishing, heartless, selfish, anti-social view
that would eventually shred the bonds of society. “It is the principle of
individualism, competition, each one for himself and against all the rest.
It is grounded on opposition of interests, not harmony of interests, and
under it everyone is required to find his place by a struggle, by pushing
others back or being pushed back by them.”” In the 1870s and 1880s,
finally flexing its long dormant political muscles, labor began to organize,
and strikes broke out across Europe.°

The second factor was the expansion of the eligible electorate. Despite
its generously egalitarian rhetoric, the actual practice of democracy in
Europe reserved the power of the vote for the elite, a privilege they
jealously guarded. The ideology of liberal democratic theory, however,
particularly the notion of individual equality it builds upon, led to the
gradual extension of the franchise to others,’ involving first a lowering of
the property qualification, then including non-propertied wage earners,
and finally (in the early twentieth century) allowing women to participate.
Mill predicted the likely consequences of a broader extension of suffrage,
providing a taste of the prevailing fears:

The great increase of electoral power which the [Reform Act of 1867] places
within the reach of the working class is permanent . . . It is known even to the most
inobservant, that the working classes have, and are likely to have, political objects
which concern them as working classes, and on which they believe, rightly or
wrongly, that the interests and opinions of the other powerful classes are opposed
to theirs. However much their pursuit of these objectives may be for the present
retarded by want of electoral organization, by dissensions among themselves, or
by their not having reduced as yet their wishes into a sufficiently definite political
shape, it is as certain as anything in politics can be, that they will before long find
the means of making their collective electoral power effectively instrumental to
the promotion of their collective objects.®
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Consequent upon the economic and social dislocation generated by the
great depression that occurred in the final quarter of the nineteenth cen-
tury were a series of reforms designed to ameliorate the sorry condition
of the working poor. “[T]he demand from below for protection against
‘capitalists’ by the ‘little men,’ for social security, public measures against
unemployment and a wage minimum for the workers, became vocal
and politically effective.”” In England and gradually elsewhere across
Europe, government-imposed or sponsored initiatives included limits on
working hours, old age pensions, health insurance, workman’s compen-
sation for accidents, universal education with school meals, and more.
Government bureaucracies created to administer these programs began
their inexorable growth. Classical liberalism gave way to the social welfare
state.

Resistance to social welfare initiatives took many forms, but the one
pertinent here was the argument pressed by conservatives that these devel-
opments spelled the doom of the rule of law. The two most influential
theorists who pressed this argument were English constitutional law giant
A. V. Dicey, and Austrian-English (long-term US resident) political theo-
rist Friedrich Hayek, winner of the Nobel Memorial Prize in Economics.

Backlash from Dicey

As a political ideal, the rule of law was largely neglected, taken for granted
more than a subject of discussion. Dicey’s Introduction to the Study of the
Law of the Constitution, initially published in 1888, contained the first
prominent modern formulation and analysis of the rule of law in a liberal
democratic system.'?

Dicey articulated the rule of law in terms of three overlapping aspects.
His first and main articulation was: “no man is punishable or can be law-
fully made to suffer in body or goods except for a distinct breach of law
established in the ordinary legal manner before the ordinary Courts of the
land. In this sense the rule of law is contrasted with every system of gov-
ernment based on the exercise by persons in authority of wide, arbitrary,
or discretionary powers of constraint.”!! Three distinguishable ideas are
blended by these observations. His comments centered upon the notion
that there can be no punishment without a preexisting law. But he also
made the separate point that the ordinary courts were the proper institu-
tion in which cases must be heard. The infamous Star Chamber served
as a historical warning in England about the potential for abuse inhering
in special judicial tribunals. “In England the rule of law is coterminous
with the cognizance of ordinary courts: it is the rule of the judicature.”!?
Dicey made the further point that the exercise of discretionary powers by



64 Conservatives warn

government officials to impose constraint on individuals is inconsistent
with the rule of law. Discretion and law, for Dicey, are antithetical. The
judge is a mere conduit for announcing what the law requires. “Judicial
power, as contradistinguished from the power of laws, has no exis-
tence,” wrote Chief Justice Marshall of the US Supreme Court, express-
ing this same idea. “Courts are mere instruments of law, and can will
nothing.”!?

The second aspect of the rule of law, according to Dicey, is that every-
one is equal before the ordinary law. His primary concern was that public
officials (the monarch excepted) should not have special immunities or
privileges, that is, they should be held accountable by ordinary private
causes of action before ordinary courts for their official conduct no dif-
ferent from everyone else.

Dicey’s third aspect is less a separate element than a description of the
underlying source of the rule of law, building upon his emphasis on the
jurisdiction of ordinary courts. He considered the rule of law to be a prod-
uct of the multitude and totality of “judicial decisions determining the
rights of private persons in particular cases brought before the Courts.”!*
Dicey asserted that the English constitution is characterized by the rule
of law owing to this feature. For example, he argued that England had
a freer press than in any other country because the primary sources of
constraint on the press were ordinary libel causes of action, which were
heard by judges and juries, and therefore not subject to direct govern-
mental control.!” Owing to its entrenched, disbursed nature, renewed
every day in decisions made in ordinary courts, Dicey considered this
common law tradition, taken in its entirety, to be a more secure basis
for liberty than the enactment of written constitutions, for it could be
overturned only in the unlikely event of a complete revolution. Through
this argument, Dicey promoted private law over public law as the key to
protecting citizens.

In the “Introduction” to the ninth edition of his book, reviewing the
changes that had ensued in the three decades since initial publication,
Dicey complained: “The ancient veneration for the rule of law has in
England suffered during the last thirty years a marked decline. The truth
of this assertion is proved by actual legislation, by the existence among
some classes of a certain distrust both of the law and of the judges, and by
a marked tendency towards the use of lawless methods for the attainment
of social or political ends.”'® The specific target of Dicey’s ire — posing
a dire threat to the rule of law — was the expansion of administrative
action resulting from the developing social welfare state. What concerned
Dicey was not just that ordinary courts were precluded from reviewing the
bulk of administrative actions, but also that courts were ill-suited to such
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review because it would involve issues of policy, management, expertise,
and efficacy, which were not legal in nature.

Administrative agencies were (and are) created by legislation that typi-
cally granted resources and broad powers to agency officials to effectuate
a policy mandate or implement a social program, powers which often
include the issuance of regulations, binding orders, enforcement actions,
and determinations in individual cases. Hence they made discretionary
decisions and combined legislative, executive, and judicial powers in a
single body. Local Government Boards, the Board of Trade, the Board
of Education, Land Commissioners, Commissioners of Revenue, Com-
missioners of Insurance, and other agencies with expansive portfolios
reaching ever further into daily social life, all visited consequences on
individuals that were largely unreviewable by ordinary courts. The result
was a huge increase in the range of government action without effective
legal restraint.

Dicey was not isolated in having this concern. Another alarmed com-

mentator wrote in 1914 that the “passing away of the ‘rule of law’ may
seem to many honest observers to be the mark of the hour”:!”
In a word, our administrative departments not only administer; they also legislate,
and they are tending more and more to exercise judicial functions. It is this exercise
of judicial functions by the executive departments, removing as it does a large field
of legal issues from the cognizance of the Courts, which seems to many to involve
an escape from the rule of law, and therefore in its essence wrong.'®

Setting aside questions of whether Dicey’s analysis of the situation was
correct, about which doubts have been raised,'® within the terms of his
understanding the threat posed to individual liberty and the rule of law
by the social welfare state and its administrative apparatus was manifest.
Many others agreed.

Hayek elaborates

Hayek’s Version of the Rule of Law

A half-century after Dicey, Hayek pressed a more sophisticated case for
the same point. In his period classic, The Road to Serfdom, published
in 1944, Hayek identified the rule of law as the cornerstone of liberty.?’
Identical to Dicey, Hayek saw a connection between “the growth of a mea-
sure of arbitrary administrative coercion and the progressive destruction
of the cherished foundation of British liberty, the Rule of Law.”?!
Hayek offered a concise and highly influential definition of the rule of
law: “Stripped of all technicalities, this means that government in all its
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actions is bound by rules fixed and announced before-hand — rules which
make it possible to foresee with fair certainty how the authority will use its
coercive powers in given circumstances and to plan one’s individual affairs
on the basis of this knowledge.”?? This is the notion of “legal liberty.”
The rule of law in this sense promotes liberty by allowing individuals to
know the range of activities — those not prohibited by the law — in which
they are completely free to do as they please without being exposed to
government coercion. Foreknowledge of the limits of permissible conduct
is the key element of this freedom.

According to Hayek, all rule of law systems possess three attributes:
“the laws must be general, equal and certain.”? Generality requires that
the law be set out in advance in abstract terms not aimed at any particular
individual. The law then applies, without exception, to everyone whose
conduct falls within the prescribed conditions of application. When elab-
orating this attribute, Hayek quoted Rousseau’s description of generality:
“When I say that the province of the law is always general, I mean that
the law considers all subjects collectively and all actions in the abstract;
it does not consider any individual man or any specific action.”?* Hayek
added that the separation of powers between legislature and judiciary is
virtually mandated by the attribute of generality, for only in this manner
can the law be set out in abstract terms in advance of its application to any
particular individual; legislative and judicial separation thus is by impli-
cation also an “integral part” of the rule of law.?”> Equality requires that
the laws apply to everyone without making arbitrary distinctions among
people. When distinctions do exist (as in male but not female conscrip-
tion for armed services), Hayek insisted that to be legitimate they must
be approved by a majority of people inside as well as outside the group
targeted for differential treatment.’® Certainty requires that those who
are subject to the law be able to predict reliably what legal rules will be
found to govern their conduct and how those rules will be interpreted
and applied. Predictability is a necessary aspect of the foreknowledge
that enables freedom of action.

Hayek acknowledged that it was impossible for any legal system per-
fectly to attain these three attributes, but he believed that they could
nonetheless be approximated. These aspects of the rule of law preserve
liberty as follows: “when we obey laws, in the sense of general abstract
rules laid down irrespective of their application to us, we are not subject
to another man’s will and are therefore free. It is because the lawgiver
does not know the particular cases to which his rules will apply, and it is
because the judge who applies them has no choice in drawing the con-
clusions that follow from the existing body of rules and the particular
facts of the case, that it can be said that laws and not men rule.”?” Hayek
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(like Dicey) postulated a fundamental antithesis between law and discre-
tion, and he equated discretion with arbitrary will. In this understanding,
as historian Frederic Maitland put it, even bad general laws are better than
untrammeled will: “Caprice is the worst vice of which the administration
of justice can be guilty; known general laws, however bad, interfere less
with freedom than decisions based on no previously known rule.”?®

Hayek accepted that modern governments must exercise discretion if
they are to function efficiently. His concern was with the narrower cat-
egory of coercive actions by administrative officials that have an impact
on private citizens and their property. And even these actions do not nec-
essarily fall afoul of the rule of law, according to Hayek, as long as the
discretion exercised by officials is pursuant to legal rules that possess the
qualities of generality, equality, and certainty, and as long as their deci-
sions are subject to judicial oversight.?” The problem was that too often
these legal restraints were absent. Moreover, any administrative author-
ity that tries to achieve particular policy results in concrete situations
involving the application of coercion inherently violates the rule of law,
Hayek insisted, because the generality requirement cannot be satisfied.>°
“This pursuit of ‘social justice’ made it necessary for governments to
treat the citizen and his property as an object of administration with the
aim of securing particular results for particular groups.”*! According to
Hayek, the growth of administrative actions in this respect had “already
led very far away from the ideal of the Rule of Law.”?? Hayek was espe-
cially alarmed by, and poured scorn upon, what he considered to be the
constant campaign against this ideal by Progressives in the name of social
justice.”’

Hayek Against Substantive Equality and Distributive Fustice

While pressing his attack on administrative actions, Hayek argued that
the related goals of substantive equality and substantive (or “distribu-
tive) justice are inherently inconsistent with the rule of law.>* Substantive
equality is the notion that equality requires treating differently situated
people differently in order to account for the inequality of their situations
(by contrast to formal equality, which treats everyone the same, making
no accommodation for differences in circumstances). Distributive justice
is the notion that there must be a fair distribution or allocation of goods
in society, with fairness determined in accordance with some standard
of merit or desert. These ideas are connected in that unfair distribu-
tions often lead to unequal situations, and vice versa. To put it in more
concrete terms, people born rich or born poor cannot be said in moral
terms to have deserved, respectively, their relative material advantages
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and disadvantages (distributive injustice); to be treated equally the dis-
advantage suffered by the poor person must somehow be offset or taken
into consideration (substantive equality). Other forms of inequalities also
exist that cannot be blamed upon unjust social distributions of wealth,
like disparities in physical and intellectual talents and in upbringing.

Hayek’s first objection to distributive justice was that there is no
accepted system of values according to which a society can determine
what is a fair distribution, so the views of some will have to prevail over
others.?” Even in a society with a consensus on a system of values, conflicts
will arise between incommensurable values, and there will inevitably be
dissenters from the majority. Hayek’s second objection was that any such
system would by necessity be particularistic because the infinite variety
of situations that arise cannot be governed by general rules established in
advance. Distributive justice is thus inherently inconsistent with the rule
of law. Substantive equality violates the rule of law for the same reason,
and additionally because the differential treatment it entails violates the
equality requirement (understood in formal terms). Even if society were
massively to equalize the starting point of all individuals — say by dis-
tributing all resources equally and creating a uniform education system
(never mind the complexities involved, and never mind the imposition on
the rich it entails) — inequalities would immediately come about owing to
innate differences, so never-ending particularistic adjustments could not
be avoided.

Hayek recognized and unapologetically embraced the inequitable
implications of his position:

A necessary and only apparently paradoxical, result of this is that formal equality
before the law is in conflict, and in fact incompatible, with any activity of the
government deliberately aiming at material or substantive equality of different
people, and that any policy aiming directly at a substantive ideal of distributive
justice must lead to the destruction of the Rule of Law. To produce the same
result for different people, it is necessary to treat them differently . . . It cannot
be denied that the Rule of Law produces economic inequality — all that can be
claimed for it is that this inequality is not designed to effect particular people in
a particular way.>°

Lamentable as the resulting disparity might be, Hayek asserted, the poor
in liberal societies still had more absolute wealth than the supposedly
equal masses in socialist societies, and they enjoyed greater freedom,
including the freedom to take initiatives which would improve their eco-
nomic position. And he allowed that the government could provide a
minimum level of support for the unfortunate in society, since this can be
established in non-coercive ways (he did not consider taxation to supply
public services the market does not provide to be coercive’’).
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Hayek’s View of the Common Law and Legislation

At first blush Hayek’s view of the rule of law appears to be inconsistent
with common law systems, which consist substantially of judge-made law.
Early on Hayek expressed this concern: “there is some inherent conflict
between a system of case law and the ideal of the Rule of Law. Since
under case law the judge constantly creates law, the principle that he
merely applies pre-existing rules can under that system be approached
even less perfectly than where the law is codified.”?®

Almost two decades later Hayek altered his position to assert that the
common law was in fact the bastion of liberty and rule of law, charac-
terizing the common law in a manner resonant with Dicey’s description.
Hayek applied the “invisible hand” idea of the market to the common
law, elaborating the view that the law is a self-correcting spontaneously
grown order that inures to the benefit of all while not being the intentional
product of anyone.>’ Individuals interact within society informed by and
pursuant to norms, rules, customs, and practices that no one creates but
in accordance with which all live. These rules and practices develop in
an evolutionary process in response to the needs of social intercourse.*’
Law is a crystallization of these customs and norms of order. It is there-
fore an emanation from, and integral aspect of, the society to which it is
attached.*!

According to Hayek, the common law is constructed by accretion of
the decisions of judges dealing with individual cases:

The efforts of the judge are thus part of that process of adaptation of society to
circumstances by which the spontaneous order grows. He assists in the process of
selection by upholding those rules which, like those which have worked well in the
past, make it more likely that expectations will match and not conflict. He thus
becomes an organ of that order. But even when in the performance of this function
he creates new rules, he is not the creator of a new order but a servant of an existing
order. And the outcome of his efforts will be a characteristic instance of those
“products of human action but not of human design” in which the experience
gained by the experimentation of generations embodies more knowledge than
was possessed by anyone.*’

The primary orientation of common law judges, according to Hayek, is
to come to a decision that matches general expectations in society about
the application of legal rules and notions of justice. Judges accomplish
this by identifying legal rules and principles that explain the pattern of
previously decided cases. Judges in such situations are not legislating,
since they are merely making explicit what was already immanent within
the existing law, so the separation of powers is not violated, and the deci-
sions are not unpredictable. When there is no answer to be found, either
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in the rules or principles or shared notions of justice, the judge grounds
the decision upon the articulation of a rule or principle which would gar-
ner the most general assent.*> Hayek’s characterization of the common
law resounds of the old Medieval view that the law is discovered, not
made.

Building upon this understanding of the common law, Hayek expressed
a skeptical view of legislation, no doubt owing in part to the fact that the
social welfare state he bemoaned was built entirely by legislative initia-
tives. His main criticism came down to an irremediable lack of knowledge
by legislators: no one knows or could know enough about happenings in
society to anticipate the full consequences of legislative initiatives, not just
because of the infinite interactions that comprise social life, all a function
of individualistic context-based knowledge, incentives, and calculations,
but also because every action in turn generates innumerable reactions,
and so forth. The common law is superior because it builds piecemeal
in response to immediate situations, with regular feedback — the supply
of new cases reacting to previous decisions — and having the capacity to
make adjustments, thus operating in a manner that processes a totality of
knowledge that no individual or group could possibly possess.**

Hayek allowed that there was a proper, though limited, role for leg-
islative modifications of the common law. The most frequent situation
that called for legitimate legislative reform, according to Hayek, was to
remedy instances of capture of the common law by particular interests.
“There can be no doubt that in such fields as the law on the relations
between master and servant, landlord and tenant, creditor and debtor,
and in modern times between organized business and its customers, the
rules have been shaped largely by the views of one of the parties and their
particular interests — especially where, as used to be true in the first two
of the instances given, it was one of the groups concerned which almost
exclusively supplied the judges.”*’

Hayek on Fustice, Democracy and Bills of Rights

Justice for Hayek was parasitic upon private law rules of property, con-
tract, and torts, and criminal law prohibitions. Justice is the enforcement
of preexisting law.*® Rules of just conduct are primarily concerned with
enforcing settled expectations with respect to property ownership and
how transactions are governed. His standard for justice is substantively
empty in that it entails no moral evaluation, and must satisfy no standard
other than universalization. “Justice is thus emphatically not a balancing
of particular interests at stake in a concrete case, or even of the interests
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of determinable classes of persons, nor does it aim at bringing about a
particular state of affairs which is regarded as just.”*” Hayek’s justice is
another permutation of the rule of law.

Hayek expressed support for democracy, although occasionally in tepid
in terms. He lauded democracy as “one of the most important safeguards
of freedom,” the only peaceful way to change government thus far dis-
covered by human societies.*® He emphasized, however, that democracy
can easily turn tyrannical. He observed that what prevails in the legislative
process is often not in fact the product of majority will but of special inter-
ests. Modern democracies, encouraged by the instrumental view of law,
have increasingly come to view legislation as a tool to be used to apportion
the spoils of government among winners in the political process; the result
is often particularistic rather than general, taking from some in favor of
others, frequently treating people unequally. Hayek’s solution was that
all legislation should be limited by the rule of law; specifically, the test for
valid legislation should be that it must satisfy the requirements of gen-
erality, equality, and certainty.*® This check, he believed, would elimi-
nate all legislation favoring specific groups, and would result in an overall
reduction in legislation because these requirements are not easily met.

Hayek granted that Bills of Rights have been beneficial to the cause of
liberty.’° But he asserted that the rule of law provides the “most effective
protection” against the violation of individual rights, superior even to
explicit Bills of Rights, because those who govern would be reluctant
to adopt oppressive rules that, as required by generality and equality,
would also apply to themselves.’! “Such a clause [requiring adherence to
the rule of law] would by itself achieve all and more that the traditional
Bills of Rights were meant to secure; and it would therefore make any
separate enumeration of a list of special protected fundamental rights
unnecessary.”>

Few theorists have expressed so much unshakable faith in the rule
of law. The rule of law, according to Hayek, is the mainstay of liberty,
preserving the freedom to do what one pleases outside of what the law
prohibits. It is the essence of justice. It is an effective shackle that can
keep democracy from becoming tyranny. It provides greater protection
for the individual than Bills of Rights. Hayek’s conception of the rule of
law is formal, not substantive, in the sense that he did not include any
specific requirements with respect to the content of the law. However, he
derived important substantive implications from it: his version of the rule
of law ruled out attempts to achieve substantive equality and distributive
justice, and “would of course make all socialist measures for redistribution
impossible.”>>
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The social welfare state endures

Hayek’s and Dicey’s call to man the ramparts in defense of the rule of
law against the encroaching social welfare state was an abject failure,
though perhaps it is premature for a final reckoning. Not taking evident
heed of their warnings, the growth of the administrative state continued
apace, and indeed accelerated in the course of the twentieth century in the
USA and England, the countries in which they wrote, and elsewhere in
the liberal West. Resulting economic and social regulation addressed an
array of complex subjects — like pollution control, consumer protection,
and workplace health and safety — leading to greater resort to open-ended
discretionary standards, and increased decision-making by experts.’*

Coinciding with this expansion, however, administrative actions have
also undergone a degree of legalization. The Administrative Proce-
dures Act, enacted mid-century in the United States, and the devel-
opment of Administrative Law in England,’” instituted legal checks on
administrative activities. Such checks were mostly procedural, and judges
reviewing administrative actions in the USA evinced a strong deference to
administrative decisions owing to their presumed expertise. Administra-
tive agencies also established sharper internal separations of functions,
especially in creating independent administrative courts that resemble
ordinary courts of law.

Despite persistent hand-wringing by conservatives, intermittently
erupting in episodes of deregulation and welfare reform — as in the
Reagan-Thatcher era — the fundamental planks of the social welfare state
remain unscathed, although the rate of expansion has slowed if not halted.
A political theorist provided the following summary of the state of affairs
relative to the rule of law as the twentieth century came to a close:

Evidence continues to mount that crucial components of the rule of law are dis-
integrating under the conditions of the contemporary regulatory state. In every
capitalist welfare state law takes an increasingly amorphous and indeterminate
form as legal standards like “in the public interest” or “in good faith” incompat-
ible with classical liberal conceptions of the legal norm proliferate. Everywhere
a troublesome conflation of traditional parliamentary rulemaking with situation-
specific administrative decrees results; everywhere bureaucratic and judicial dis-
cretion grows. If a minimal demand of the rule-of-law ideal was always that state
action should take a predictable form, contemporary democracies do poorly living
up to this standard.”®
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While the political right laments the degeneration of the rule of law in the
West, radical left theorists encourage this decline. Their opposition builds
upon the communitarian reaction to liberalism and upon on the negative
implications of the rule of law in liberal systems, especially those related
to distributive justice and formal equality. It is liberalism and capitalism
that the radical left most resents, and the rule of law is attacked for the
service it provides in bolstering this political and economic system. This
chapter will concentrate on arguments raised amongst legal theorists in
the USA, where the theoretical challenge to the rule of law has been most
vociferous. Such severe criticism could only be produced in a country in
which lengthy acquaintance with the rule of law confers intimate familiar-
ity of its limitations, and also leads to a sense of security that encourages
forgetfulness about its benefits.

The 1960s and 1970s witnessed a massive social upheaval in the USA,
related to the fight for civil rights, protests against the Vietnam War,
refusal to comply with the draft, and resistance against school busing,
mixed in with broader concerns about the dire economic future (stagfla-
tion and the oil crisis), the corruption of politics (Watergate), and the
sexual revolution and mind-altering drugs. President John F. Kennedy
and Robert Kennedy, his brother and political heir apparent, had been
assassinated. Civil rights leader Martin Luther King was murdered. Body
bags of US soldiers and napalmed Vietnamese villages flashed across
the television screen, ending US innocence. Bombings and bank heists,
the Weathermen and the Chicago 7, brought the unfamiliar specter of
political terrorism. Malcom X and the Black Panthers frightened white
America. All of this was played out on television, unifying the country in
the conviction that it was deeply rent, seized in the grip of a multifaceted
crisis, perhaps the first stage in the decline of a great nation.

Law was caught up in the thick of this national schism, castigated from
both directions. For the left, too often the law was on the wrong side,
showing its authoritarian face, protecting power and privilege, answering
peaceful marches and sit ins with angry police and national guardsmen

73
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brandishing batons, bayonet-mounted rifles, and snapping dogs. For the
right, rampant civil disobedience encouraged disrespect for the law and
threatened social disorder, to which the law responded meekly and indeci-
sively, reaping further lawlessness. The left cheered the Warren Supreme
Court as the sole legal institution taking a progressive (albeit modest)
stand for social justice, and feared that the successor Burger Court would
erase the little good that was accomplished; whereas many in the legal
establishment, conservative as well as mainstream, condemned Warren
Court justices as activists rewriting the Constitution to advance their per-
sonal political views.! All sides thought it evident that a “crisis of legal
liberalism” and deterioration of the rule of law were at hand.? The ago-
nizing time they lived in felt like an epochal transitional moment between
“the breakdown of the old order and the creation of a new one.”’

The Critical Legal Studies Movement — its mantra “law is politics,” its
target “legal liberalism” — was born out of this social conflagration. The
founding members of the movement were law students at elite institu-
tions during the 1960s and new law professors during the 1970s. They
watched in disgust as their erstwhile allies, mainstream liberal-leaning law
professors, too often lined up on the law and order side of the upheaval.
They were determined to expose legal liberalism for the fraud that it was.
The philosophical prophet of the movement, Roberto Unger, published
Knowledge and Politics (1975), a theoretical critique of liberalism, and Law
in Modern Sociery (1976), an elaborate account of the decline of the rule
of law in modern liberal societies, launching the initial fusillade against
liberalism and the rule of law.

Liberty and equality viewed from the radical left

As the radical left saw it, liberalism promised liberty and equality, but
instead surreptitiously led to new forms of domination and inequality and
cloaked them in legitimacy. The liberal obsession on protecting individual
freedom from government oppression creates a sharp public-private dis-
tinction. Liberal vigilance is directed against the tyrannical application of
public power. Within the private realm, short of physical violence toward
others or forcibly taking their property, individuals are free to do as they
please (and within the “private” confines of the family, even violence was
condoned, in the form of spousal abuse). That is what liberty is about.
Liberty can be exercised in ways harmful to others, however, a potential
enhanced when people are encouraged to pursue their self-interest and
indulge their own vision of the good. When corporations become as pow-
erful as the government, when work conditions more pervasively effect
one’s existence, the abstract threat that the government might arbitrarily
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apply coercion recedes in immediacy; but not only does liberalism have
little to say to protect individuals from oppression in the work environ-
ment (the government’s regulatory authority is limited to health and
safety concerns), it actually throws up barriers against such protections
as impermissible interference in the private arena. Similarly, although lib-
eralism and capitalism made substantial inroads against inequality based
upon ascriptive social hierarchies tied to birth status, new inequalities
based on unequal distributions of wealth and talent were established.* An
aristocracy of blood or hereditary caste was exchanged for one based upon
talent and economic class. The new inequalities, the disparity between
rich and poor, could reach levels unimagined under the old inequali-
ties, but again liberalism throws up barriers against government attempts
at redress as interference in the private arena. Private domination and
unequal distribution of wealth and talent complement one another: the
greater the wealth and talent the greater capacity to dominate others,
which in turn generates more wealth. Especially the poor, less able, less
educated, or social outcasts get short shrift under liberalism. Under the
old aristocracies the elite were at least bound to an ethic of social respon-
sibility; for the new moneyed aristocracy the only ethic was “pursue your
objectives,” which they were told was (incidentally) good for society as
well. Besides, since everyone had an equal opportunity to get rich, those
who failed were deserving of their fate.

Rather than liberty for all, from the standpoint of those at the bottom,
liberalism liberates some — those with economic power — to dominate
others — those without. The public power of law is inordinately at the call
of those at the top of the new hierarchies. They can afford highly-priced
lawyers to utilize the legal system on their behalf; they can distribute
campaign contributions to sway legislators to enact their interests in the
law. Public resources thereby reinforce the advantage already enjoyed by
those with superior private resources. Liberalism amounts to rule by and
in the interests of the economic elite, all the while claiming to be neutral.

To the extent that these new forms of domination and inequality are
acknowledged by liberalism, as indicated earlier, they are excused as
unavoidable side effects that come with the benefits of liberty and formal
equality. The trade-off is perhaps unfortunate but still preferable, liberals
assert. Government domination can be absolute, including the infliction
of physical pain or death or severely circumscribing freedom of movement
and choice, which is not allowed to private domination. Private domina-
tion is better left to be contested among private forces than dealt with
through the application of public power; for liberty would be the first
casualty of allowing public officials to make determinations about the
types and limits of permissible private domination. Redressing economic
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inequalities, furthermore, given differences in natural abilities, would
involve an intolerable degree of continuous interference by the govern-
ment, would kill work incentive owing to diminishing its rewards, and
consequently the economic pie would shrivel, impoverishing everyone.
Under liberalism individuals at least have the opportuniry to move from
one economic class to another, which status hierarchies or the enforced
equality of communist systems foreclosed. People are free to be rich
(or poor), even if it is admittedly far easier for the rich and their progeny
to stay rich than for the poor to become rich. Finally, liberals add, thanks
to economic efficiency brought by the free market, in absolute material
terms the poor in capitalist societies are still better off than they would
be under other economic-political systems. Witness the mass of people
from around the world clamoring to immigrate, legally or otherwise, to
the USA, providing forceful testimony against critics.

This response is cold comfort to the losers in the system. Private
oppression can pervasively affect one’s life. Inequality hurts no matter
how it is constructed. Knowledge of the strong odds that children who
attend poorly funded failing schools will likely end up in prison, prema-
turely dead, or in low-wage, mindless jobs, and live in crowded tenements
or trailer parks, slowly crushes the hope of parents that their children may
achieve a better life. Poverty amidst plenty is especially tough to swallow,
and hardly consoled by the abstract possibility of the freedom to become
rich. And it is no consolation to be told that other people or other places
are even worse off.

These are familiar complaints about liberalism, as reflected in the elo-
quent century-old passage below from Mill:

No longer enslaved or made dependent by force of law, the great majority are
so by force of poverty; they are still chained to a place, to an occupation, and to
conformity with the will of an employer, and debarred by the accident of birth
both from the enjoyments, and from the mental and moral advantages, which
others inherit without exertion and independently of desert. That this is an evil
equal to almost any of those against which mankind have hitherto struggled, the
poor are not wrong in believing.’

The liberal ideals of equality and liberty can be vehicles to press for
the reform of liberalism. Equality contains an irrepressible ambiguity:
“formal equality” means treating everyone alike; “substantive equality”
means treating differently situated people differently to equalize their
positions in recognition of those differences. Conservatives talk exclu-
sively about formal equality, but both are defensible understandings of
equality. If a person or group is in an unequal competitive position owing
to social forces, treating them as formally equal will simply confirm the
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preexisting inequality and is therefore patently unfair. The left has used
this argument to promote affirmative action in employment and higher
education for disadvantaged groups as a means to rectify disparities in
early educational opportunities or disadvantages visited by racial or ethnic
discrimination. Liberty contains an analogous ambiguity, though one less
often utilized by reformers. Self-determination can be understood, in
negative terms, to mean that individuals should be left alone by govern-
ment to live as they desire; self-determination can also be understood,
in positive terms, to mean that the government is obligated to empower
individuals — to assist them in acquiring the tools necessary to become self-
determining — in order that their liberty may be fully enjoyed. Also build-
ing upon the liberty ideal, civil rights have been utilized to impose limited
restraints in the private arena — to protect individuals from infringement
upon their rights by other individuals, prohibiting racial, ethnic, sexual,
and religious discrimination in situations of employment and public
accommodations, among others. This effort, however, comes up against
the right of association that allows private clubs to exclude others, and
the right of free speech that allows the expression of hatred against other
groups. A revealing peculiarity of US protections of civil rights against
private violations is that they have been enacted by Congress based upon
powers granted by the Commerce Clause of the Constitution, justified not
on their own merits but because discrimination interferes with interstate
commerce. Critical opponents of liberalism, pointing at liberal protec-
tions of private domination and the half-hearted effort to rectify abuses,
dismiss attempts to use liberal ideals (like rights) as merely serving to per-
petuate the survival of a system that is corrupt and must be abandoned.

Legal realists and the instrumental approach to law

Legal Realism, the label for a collection of like-minded legal theorists
who burst on the scene in the first third of the twentieth century, was
the intellectual forerunner of the Critical Legal Studies Movement. The
immediate objective of the Realist attack was to break resistance by courts
to social welfare legislation grounded in arguments that tampering with
common law doctrines or legal principles would violate liberty, infringe
upon property rights, and hamper the market. Legal Realists systemat-
ically critiqued two central props of nineteenth-century legal thought,
which the rule of law also rested upon: conceptual formalism and rule
formalism.°

Conceptual formalism was the notion that legal concepts and principles
like freedom of contract, property ownership, fault and duty in torts, had a
necessary content, and consisted in relationships within the total complex
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of rules and concepts to form a coherent and integrated whole body of
law. It was the task of the judge to discover, by identifying and formulating
the principles that emerge from the cases, and applying legal reasoning
thereto, what these concepts and rules consisted of and required. Much
of the analysis was abstract, presented with an air of objectively deter-
mined conceptual necessity.” Legal Realists argued, to the contrary, that
legal concepts were malleable, filled in by implicit theories or assump-
tions held by judges, or determined by unacknowledged choices made by
judges.® This point was highlighted in the dissent of Justice Oliver Wendell
Holmes in Lochner v. New York.” The Supreme Court invalidated state
legislation that set limits on the working hours of bakers — permitting no
more than ten hours a day or sixty hours a week — on the grounds that it
violated the freedom of employers and employees to contract for whatever
hours they mutually desired. The reality, which the New York State legis-
lature recognized but the Supreme Court did not, is that the workers had
no real freedom to bargain over the terms of their employment. Holmes
famously declaimed that the judges were reading laissez faire economic
theory into the Constitution, where it did not belong. The Realists taught
that the content of a legal concept was not something to be found as a
matter of internal logic, but instead must be constructed to further the
realization of social purposes, with an awareness of its potential impact
on social reality.

Rule formalism was the idea that rules were applied by judges in a
mechanical fashion to determine the right answer in every case, with-
out discretion on their part and without the interjection of their values.
The Realists argued that there were gaps and contradictions in the law,
that rules often had exceptions which allowed for contrary outcomes,
that there was flexibility when judges formulated the rule purportedly
laid down in a previously decided case, that many rules were ambiguous,
that when going from a general rule to application in a particular case
there could be more than one reasonable alternative, in sum, that the
interpretation of rules was often indeterminate, anything but mechan-
ical, and open to choices and subject to influence from the values of
the judge. This interjection of choice was concealed by rule formalism.
Realists suggested that often judges came to a decision first, then worked
backward to locate legal rules and construct legal arguments in support
of the decision. Urging greater candor, the Realists wanted this process
to occur openly, the better to evaluate judges’ decisions.

Realist arguments, which denied that the law alone determines cases,
raised significant doubts about claims made on behalf of the rule of law.
Formalists had directly tied the conceptual necessity of legal concepts
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and mechanical rule application to liberty under the law. Prominent
nineteenth-century legal thinker David Dudley Fields stated:

If the decision of litigated questions were to depend upon the will of the Judge
or upon his notion of what was just, our property and our lives would be at the
mercy of a fluctuating judgment, or a caprice. The existence of a system of rules
and conformity to them are the essential conditions of all free governments, and
of republican government above all others. The law is our only sovereign. We
have enthroned it.!°

Following the Realist attack it appeared that the contrast between “rule of
law” and “rule of man” was not as sharp as previous rhetoric suggested.

To replace formalist understandings, Realists advocated an instru-
mental view that characterizes law as a tool to achieve desired social
objectives.!! Law can be shaped in any way necessary towards this end.
This was a marked change from preexisting views of law. As indicated
in earlier chapters, for much of Western history law was seen as some-
thing to be discovered rather than made, a reflection of preexisting cus-
toms or community morality, of natural law principles, of the internal
nature of legal concepts and principles, or of the necessities of the market
and natural liberty. The instrumental view of law was first promoted by
Jeremy Bentham in the late eighteenth century under the banner of legal
reform.'?

An instrumental view of law within liberalism poses unique difficulties,
however. In the absence of agreement over the good, it is problematic to
identify shared social objectives the law should promote. Bentham was
not troubled by this because for a convinced utilitarian achieving the
social good was a matter of maximizing the aggregate of individual plea-
sures. But utilitarianism is a controversial moral theory not necessarily
endorsed by (though often associated with) liberalism. Realists some-
times (overly) optimistically suggested that social science might be able
to identify the social good, or at least how its achievement could be facil-
itated through law, but nothing came of this. The instrumental view of
law, in the absence of agreement upon a common good, implies that law
is a matter of compromise or contest between group interests within the
democratic process, with no integrity unto itself. Spoils go to the winners.

With the advent of World War II, presented at home as an epic battle
between good and evil, the Realists retreated from — or at least quieted —
the most radical implications of their arguments.'® The pragmatic and
instrumental approach to law promoted by the Realists was tarred with
the charge of “relativism.” It became imperative for the US legal establish-
ment to reaffirm that law was not just politics, that it possessed integrity
and embodied moral principle. Legal Realism in its most virulent form
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departed the scene, though various theorists carried on their work, and
the force of their argument could not be completely suppressed.

The mainstream dilemma

The 1954 Supreme Court decision of Brown v. Board of Education,"* in

which the Court invalidated legally enforced racial segregation as uncon-
stitutional, plagues mainstream legal theory to this day. The framers of the
Equal Protection Clause apparently did not understand it to invalidate
racial segregation,'” which was a common practice at the time. Soon after
enactment of the Clause segregation was upheld as valid by the Supreme
Court in Plessy v. Ferguson,'® with no subsequent change in the Constitu-
tion. Freedom of association could be invoked with equal weight by those
who desired segregation or those who wanted integration. The Brown
decision arguably was not supported by legal principles or reasoned elab-
oration or neutral principle.!” Hence the decision could not be reconciled
comfortably with pre-existing Constitutional law and understandings. Yet
it was undoubtedly correct from a moral standpoint, at least in the view
of many in the mainstream of legal academia. Other progressive Warren
Court decisions raised the same dilemma: morally correct in content, as
far as many mainstream legal academics were concerned, but nigh impos-
sible to justify in purely legal terms. These decisions, evidently a product
of the political views of the justices, were the antithesis of the rule of law,
according to infuriated critics, one more indication of its breakdown.

Providing a justification for the reforms brought by the Warren Court
was the challenge that confronted mainstream liberal legal theorists. Two
different strategies applied to this task will be conveyed. The first claimed
that the Court’s decisions were indeed consistent with the rule of law,
while the second asserted that the court was modifying the rule of law to
evolve to a higher legal order.

Ronald Dworkin, beginning in the 1970s,'® argued that the rule of
law was not at all threatened by the actions of the Warren Court. The
problem was not with the Court’s activist stance in declaring new consti-
tutional interpretations. Rather the prevailing “rule book” conception of
law was incorrect. Law consists of more than just rules. It also consists of
immanent moral/political principles embodied within or standing behind
the rules and cases. These moral principles are present even when not
previously stated or recognized. The US legal system, when viewed from
a broader perspective, constitutes a coherent and integrated scheme of
rules and principles that reflect the moral life and vision of the community.
By Dworkin’s account, judges render decisions regarding principles but
do not thereby decide matters of policy, and the principles they identify
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are within the law (broadly conceived), so the law still rules. Thus the
morally principled Warren Court decisions were correct and consistent
with the rule of law.

Two key assumptions are contained in Dworkin’s account: that the
community in fact possesses a shared, coherent set of overarching moral
and political principles; and that “the rule book represents the commu-
nity’s efforts to capture moral rights.”'” Dworkin’s description, similar to
Hayek’s mentioned earlier, is the latest in a long tradition of presenting law
in idealized terms, as representing the customs and morals of the commu-
nity, and/or reflecting moral principle and reason.?” In a deeply pluralistic
society, however, Dworkin’s account has questionable purchase, for there
are competing sets of moral principles. Moreover, when an instrumental
approach to law prevails, where legislation reflects the winners in political
contests, the assertion that law represents the community’s moral rights
or that it will form a coherent whole merits skepticism. Unless the same
group (the majority? or the elite?) or groups with coalescing views and
interests routinely prevail in legislative contests, an overarching coherence
of the mass of legislation could not easily come about. Even if Dworkin is
correct that the US legal tradition shares a core set of political principles,
or even if an overlapping consensus exists that spans the pluralism, sharp
disagreement on fundamental issues still exists, as will be discussed later,
so Court decisions on these subjects seem difficult to include within his
broader view of the law.

A second strategy to legitimate the Warren Court took a different tack.
Law and Sociery in Transition (1978), written by legal sociologists Philippe
Nonet and Philip Selznick, confirmed the contemporary decline of the
rule of law, but construed this change as positive, situating it in a three-
stage shift from Repressive Law (authoritarian, arbitrary rule of some
over others), to Autonomous Law (the rule of law), to Responsive Law
(greater consideration of substantive justice). The rule of law had the
virtue of placing limits on government actions, and rendering them more
predictable. However, the generality of rules that enhances predictability
also results in over-inclusiveness and under-inclusiveness — a rule stated
in general terms will apply to some situations that do not fit the purpose
behind the rule, and will fail to cover some that do. Consider a simple
illustration. Setting the minimum driving age at sixteen is intended to
limit drivers to the class of people who are physically and emotionally
mature enough to handle the demands of driving, but there will be some
younger than sixteen who have these characteristics and some older who
lack them. Applied in these cases, the rule is unfair, or at least operates
counter to its intended purpose. If the objective behind the legal rule, or
if considerations of fairness and justice, are taken into account, situations
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will arise in which the rule should not be followed. The generality, equal-
ity, and certainty of the law would be diminished to a degree in a system
that allows such case-by-case determinations.

Modern US law (prominently including the Warren Court), according
to Nonet and Selznick, was engaged in a shift to the responsive law stage,
characterized by placing a greater emphasis on achieving the purposes
and principles that underlie a legal and social order. “Thus a distinctive
feature of responsive law is the search for implicit values in rules and
policies.”?! Under a regime of responsive law the system becomes more
outcome oriented, rather than strictly rule oriented. Legality remains
the prime value in the system, but not rigid formalism, such that it will
sometimes give way to considerations of purpose, principles, justice, and
fairness.

It is wrong to think that Dworkin, or Nonet and Selznick, represented
the mainstream view of legal academics or theorists. There was, and con-
tinues to be, no consensus mainstream view, a lengthy state of theoreti-
cal contestation about law which is unprecedented. What Dworkin, and
Nonet and Selznick, did capture of the mainstream was, first, dropping
the hollow denial that political decisions played no part in legal deci-
sions, and, second, sending the reassuring message that it was nonethe-
less “law,” still worthy of support. There is evidence that judges have
indeed become more open to consideration of purposes and justice, while
holding to a core legal orientation, which is the intuition that under-
lies both theories.?? The main difference in their accounts, which other-
wise have much in common, is that Dworkin construes the situation in a
way which acknowledges in no reduction in the “legal” character of the
system, while Nonet and Selznick embrace the reduction as an evolution-
ary advance.

Radical left on the breakdown of the rule of law

Instead of searching for ways to paint these developments in positive
terms, the radical left went on the offensive. Borrowing from his ideolog-
ical opponents, Roberto Unger adopted Dicey’s first two elements as his
definition of the rule of law: that the law must be set out in advance in
general terms, and that cases should be heard in ordinary, autonomous
courts of law.>®> Unger asserted, with Hayek, that “the rule of law has
been truly said to be the soul of the modern [liberal] state.”?* Moreover,
he cited to,?”> and echoed, Hayek’s and Dicey’s argument that the social
welfare state was bringing about “the dissolution of the rule of law.”?°
Unger elaborated on how the problems they identified went beyond the
administrative context pervasively to infect the law. Two crucial changes



Radical left on the breakdown of the rule of law 83

in law were generated by the social welfare state, according to Unger.
First, judges were asked increasingly to apply open-ended standards
like fairness, good faith, reasonableness, and unconscionability. Second,
courts — not just administrative officials — were increasingly asked to
engage in purposive reasoning, that is, to render decisions about how best
to achieve legislatively established policy goals, a process which immersed
judges in making choices from among a range of alternative means with
different value implications. According to Unger, these two changes were
inconsistent with the traditional judicial role of formal rule application,
and departed from the ideal of a regime of rules with the qualities of
generality, equality, and certainty:

Open-ended clauses and general standards force courts and administrative agen-
cies to engage in ad hoc balancing of interests that resist reduction to general
rules . . .%"

Purposive legal reasoning and nonformal justice also cause trouble for the ideal
of generality. The policy-oriented lawyer insists that part of interpreting a rule is
to choose the most efficient means to the attainment of the ends one assigns to it.
But as the circumstances to which decisions are addressed change and as the deci-
sionmaker’s understanding of the means available to him varies, so must the way
he interprets the rules. This instability of result will also increase with the fluc-
tuations of accepted policy and with the variability of the particular problems to
be resolved. Hence, the very notion of stable areas of individual entitlement and
obligation, a notion inseparable from the rule of law ideal, will be eroded.

The quest for substantive justice corrupts legal generality to an even greater
degree. When the range of impermissible inequalities among social situations
expands, the need for individualized treatment grows correspondingly. No matter
how substantive justice is defined, it can be achieved only by treating different
situations differently.?®

These new demands placed on judges had the additional effect of eroding
the autonomy of law, since judges increasingly went outside the domain
of legal rules and legal reasoning to consult external sources of knowl-
edge like social science, to discern the lay sense of justice, and to engage
in efficiency analysis, when rending decisions. “As purposive legal rea-
soning and concerns with substantive justice began to prevail, the style
of legal discourse approaches that of commonplace political or economic
argument.”?’ Serious questions emerge about the legitimacy of such judi-
cial decision-making. It offends political liberty to have unelected judges
make decisions no different in kind from those made by legislatures.
Further complicating matters was the fact that the shift in thinking
was only partially achieved. The instrumental rationality typical of pur-
posive reasoning was melded with rule application. “In these situations,
the courts and agencies are caught between two roles with conflicting
demands: the role of the traditional formalist judge, who asks what the
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correct interpretation of the rules of law is, and the role of the calculator
of efficiencies, who seeks to determine what course of action will most
effectively serve a given goal . . .”?° The result is a legal system that
contains “an unstable oscillation between generalizing rules and ad hoc
decisions.”?!

Longing for community

Informed by a simultaneous revolt against liberalism taking place within
political theory,>” radical left legal theorists argued that liberalism is irre-
deemably flawed owing to its starting presupposition of autonomous indi-
viduals joining together to form a legal order to facilitate the pursuit of
their own vision of the good. Critical legal scholars argued that in a myriad
of ways the liberal approach to society and law failed to appreciate the role
of community. People are born to, nurtured by, and always exist within
communities; they take their language, morals, roles, and very patterns of
thoughts from communities; their identity is a function of how others in
the community view them; solidarity with others, expressed in friendship
and altruism, gives meaning to life; they love others and need love from
others; individuals are social beings through and through. All of this was
forgotten by liberalism’s hyper-individualism.

Critical scholars contended that the liberal rule of law system, explic-
itly constructed in individualist terms, harbors within it communitarian
impulses struggling for recognition. Critical theorist Duncan Kennedy
claimed that this created a “fundamental contradiction” within liberal
law, a contradiction manifested in the combination of rule orientation
and substantive justice:

I argue that there are two opposed rhetorical modes for dealing with substantive
issues, which I will call individualism and altruism . . . One formal mode favors
the use of clearly defined, highly administrable, general rules; the other supports
the use of equitable standards producing ad hoc decisions with relatively little
precedential value. [These] opposed rhetorical modes lawyers use reflect a deeper
level of contradiction. At this deeper level, we are divided, among ourselves and
also within ourselves, between irreconcilable visions of humanity and society, and
between radically different aspirations for our common future.*

On this view, the rule of law was not just fraudulent — since in many cases
the complex of rules and standards allow contrasting outcomes — it was
incorrigible, for it systematically privileged individual autonomy at the
expense of community solidarity.

Many radical left theorists took the view that the solution lies in
enhanced community, which would solve the contradictions within
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liberalism by aligning the interests of the individual with the interests
of society. Unger explained why:

Community is held together by an allegiance to common purposes. The more
these shared ends express the nature of humanity rather than simply the prefer-
ences of particular individuals and groups, the more would one’s acceptance
of them become an affirmation of one’s own nature; the less would it have
to represent the abandonment of individuality in favor of assent and recogni-
tion. Thus, it would be possible to view others as complementary rather than
opposing wills; furtherance of their ends would mean the advancement of one’s
own. The conflict between the demands of individuality and of sociability would
disappear.’*

Not only is there no conflict between individual good and the social good
under these circumstances; the rule of law is no longer preeminent in a
community of shared values. The dominant orientation in situations of
conflict, instead of strict rule application, will be to come to an outcome
that furthers the shared community purpose. The will of one conforms to
the will of all, so discretion by judges and government officials is no longer
a problem but a positive feature that enhanced their ability to promote
the common good.

This idealized vision fails to account for the main feature of modern
society that liberalism accommodates: the fact of pluralism. It requires a
significant commonality amongst the interests and goods of constituent
individuals (far more so than Dworkin’s account), as well as an alignment
of the interests of individuals with that of the community, all of which is
dubious in modern society. Unger was aware that society must radically
change if his vision was to work. Despite the notable negatives they bring,
however, individualism and pluralism are also in many ways attractive to
members of contemporary society. If liberalism makes the error of too
much individualism, Unger perhaps makes the opposite error of too little,
with potentially chilling implications. To his credit, Unger recognized the
totalitarian and suffocating potential inherent in the promotion of greater
community, and he acknowledged that all too often the supposedly shared
community values are really values that promote the interests of some over
others. He warned that the communitarian goal may be chimerical and
dangerous.>®

The radical left agreed upon the flaws of liberalism and the rule of
law, but offered few concrete alternatives. “Critical feminists” urged that
the content of legal rules should explicitly incorporate currently excluded
values like altruism, caring, love, responsibility for others;>® “legal prag-
matists” urged that the generality of the rule of law should be modified
to allow for greater consideration of context-specific factors and more
substantive justice.’’” For the most part critical legal theorists attacked
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liberalism and the rule of law without proposing what should supplant
them.

Critical theorists weathered a sharp backlash from mainstream legal
academics, the most intemperate of whom charged the critics with
nihilism and suggested that they did not belong in law schools.’® A
more penetrating response was the argument by race theorists that critical
scholars failed to appreciate the indispensable service liberal rights pro-
vided in the social and legal battles waged by minorities to improve their
social position.?° Critical scholars also failed to contemplate whether the
purported contradictions and instabilities they identified could be moder-
ated in a manner such that the system could remain predominantly rule-
bound while more open to justice and fairness, as Nonet and Selznick
suggested was in fact occurring, to accommodate individualism as well as
a sense of community. Their goal was to de-legitimate the entire system
rather than to find ways in which it might work better by ameliorating the
flaws they identified.

Indeterminacy and the rule of law

The radical left did more than just point out the decline of the rule of law.
It attempted to further this decline by pressing the indeterminacy thesis,
picking up a theme first raised by the Legal Realists. The debate over the
indeterminacy of law was especially lively in the 1980s and early 1990s,
spawning a sizable body of literature that covered a range of subjects, from
the indeterminacy of language,”’ to the indeterminacy of standards, to
the indeterminacy of particular areas of the law. Fortunately much of the
discussion can be bypassed. When the initial heat subsided, general
agreement emerged among disputants over the presence, though not the
precise extent, of indeterminacy, with remaining disagreement focused
mostly on how indeterminacy was to be characterized and whether it
threatened the ideal of the rule of law.

The indeterminacy thesis — which centers upon courts — asserts that,
in a significant subset of cases, the law does not produce a single right
answer, or (less stringently phrased) that the available body of legal rules
allows more than one outcome, and sometimes contradictory outcomes.
Indeterminacy exists in the failure of law to determine the outcome in
these cases. Owing to said indeterminacy, the decision made by the judge
must be the product of influences other than the legal rules. Signs of
this indeterminacy are the presence of rules that can lead to different
outcomes, gaps in the rules, the ready availability of exceptions to rules,
the openness of legal standards, all reflected in the seeming ease with
which skilled lawyers are able to formulate arguments on both sides of a



Indeterminacy and the rule of law 87

case. The fact of regular disagreement over the law among judges, seen in
dissenting opinions and splits among courts, is irrefutable evidence of the
presence of indeterminacy.*! The currently reigning Rehnquist Supreme
Court, to cite the most visible example, has issued many contentious
decisions by 5—4 votes, falling along predictable political lines.

Law is supposed to decide cases, not the person who happens to be the
judge. Aristotle identified man with passion and law with reason; Locke
contrasted rule by law with rule by the arbitrary will of another; Chief
Justice Marshall denied that the will of judges influence the law. That is
the point of the slogan: “the rule of law, not man.” All of these accounts,
and countless more, characterized rule application by judges in the same
terms: the judge speaks the law — the judge is the law personified. This
image trades on the fear of being subject to the authority of another. But
the indeterminacy thesis punctures the image that the dignified black
judicial robe is what matters, not the individual underneath. This argu-
ment is the latest reiteration of Hobbes’ observation that human beings
have final say over the rules they are interpreting and applying.

The main response put forth by opponents of the indeterminacy thesis
was to point out the substantial degree of predictability in law.*> There are
many “easy cases,” cases in which lawyers can reliably anticipate the likely
outcome, in which there will be little or no disagreement among judges.
Such cases are routinely resolved prior to court proceedings owing to this
predictability. Cases not so resolved are often the result of gaps or faults
in empirical proof, not uncertainties about law. Claims about rampant
indeterminacy were exaggerated because critical theorists overempha-
sized appellate cases, the routine grist of law professors, which indeed
showed a greater proportion of disagreement, but represented a small,
misleading sampling of the totality of cases.

Critical legal scholars agreed that the bulk of cases were predictable.
But they made three further points. First, the plentiful supply of easy
cases might still be determined by influences other than exclusively the
legal rules, factors like the shared socio-economic background of elite,
white, male judges. Second, a fair number of cases, even if not a majority,
were not easy cases, for which prediction was difficult, wherein judges
must select from among alternative possible outcomes, none compelled
by the legal rules. Third, situations initially thought to involve an easy case
could be transformed into a problematic one, with sufficient motivation
and skill exercised by lawyers or judges who wished to obtain a different
outcome. Furthermore, critical legal theorists pointed out, hard cases
tended to involve hotly contested social issues, which made their salience
greater even if they occurred on a less frequent basis than predictable
cases.
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Opponents of the indeterminacy thesis had ready answers for the
second and third arguments by critical theorists. They point out that
all legal systems have an unavoidable degree of indeterminacy, owing to
the openness of language, the generality of rules, and the fact that not
every situation can be anticipated or provided for in advance. Consider
the legal rule: “No vehicles permitted in the park.”*®> Automobiles and
mopeds are obviously disallowed under this rule, but bicycles or skate-
boards are less certain. Consider a more carefully drafted law that pro-
hibits “motorized vehicles” from the park. Bicycles and skateboards are
permitted, but what about a motorized wheelchair (or one kept in the
manual mode)? Or what about a battery-operated toy car? Or an old
tank permanently lodged in the park as a war memorial? Or an ambu-
lance called to pick up an injured visitor? Although its application will be
evident in routine cases, the legal rule does not provide an unequivocal
answer to every possible situation. Despite the unavoidable open texture
of language and rules, however, experience demonstrates that people
reliably communicate through language and routinely understand and
follow rules. Rules work. They are regularly adhered to and they guide
conduct. When ambiguities and doubts exist in a given situation of rule
application, they are resolved through reasoned analysis. Hence indeter-
minacies, given that they exist, do not inevitably defeat the determinacy
of a legal system. The charge of indeterminacy cannot be successfully
made if the argument remains at an abstract level (the level at which it
is most plausible). To have bite it must be shown that existing legal rules
form a pervasive mess of contradictions, which critical theorists have not
demonstrated.

A related response by defenders of legal determinacy was that critical
scholars set a higher bar than the rule of law requires.** Although legal
rules sometimes do allow more than one outcome, these outcomes usually
can be ranked in strength of legal support. Even if not compelled or
exclusively correct, a decision based upon the strongest option will still
be determined (or guided) by the law.

Finally, in response to the third point, defenders conceded that it is
impossible to prevent a determined bad faith judge from manipulating
the rules to achieve a desired outcome. All legal systems rely upon judges
possessing the integrity not to exploit the latent indeterminacy in lan-
guage and legal rules. Judges must be committed to fidelity to the law,
and must have as their primary interpretive orientation to seek out the
correct understanding of the legal rules. Unless corruption or ineptitude
pervades the judiciary, the rogue judge will be checked (though not in
every instance) by the presence of other judges, either sitting on the same
panel or at higher levels of appellate review.
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Most critical scholars did not strongly contest these responses. So the
debate over the indeterminacy thesis narrowed to the issue of the sources
of the acknowledged substantial degree of predictability in law. Critical
scholars attributed the source of this predictability to factors other than
the law, especially the shared socio-economic background of judges in
the USA (upper middle class or elite white males). Critical scholars also
identified indoctrination into the legal culture as a source of predictability:

The legal culture shared by judges and theorists encompasses shared understand-
ings of proper institutional roles and the extent to which the status quo should be
maintained or altered. This culture includes “common sense” understandings of
what rules mean as well as conventions (the identification of rules and exceptions)
and politics (the differentiation between liberal and conservative judges.*’

This is a conventionalist explanation for the predictability in law.

Many opponents of the indeterminacy thesis agreed with the conven-
tionalist explanation for the predictability in law. All meaning is conven-
tional in this sense. Not only is it proper, therefore, but inevitable that
indoctrination into a shared legal tradition would be essential.*® Legal
professionals constitute an interpretive community with a shared legal
language, culture, and sets of beliefs, which stabilize the interpretation
and application of rules. What appears to be indeterminate rules when
viewed in the abstract, will, in the context of application, be determi-
nate, because shared conventions within the legal tradition (backed up
by institutional constraints, like appellate review) rule out certain inter-
pretations as unacceptable. The legal rules cannot be seen, at least not
within the bounds of general plausibility, in ways disallowed by surround-
ing legal conventions. Offending opinions “will not write.” This explana-
tion expands what it means to be a part of the “law” beyond the rules to
include the entirety of the legal culture and tradition.

This explanation for the prevalence of easy cases must compete with
the alternative explanation that judges’ decisions are predictable owing
to the fact that they share an elite background, which leads them to inter-
pret and apply law in like ways in the interests of elite domination. This
would not be an acceptable source of legal determinacy, for what matters
then would not be the legal tradition itself but the particular social back-
grounds of the judges. An additional unresolved question exists as to
whether the legal tradition more broadly is itself socially influenced by
elite interests.

In the past generation or so US law schools opened seats to previ-
ously excluded groups, and the same is beginning to occur with the
judiciary. When combined with the acknowledgment that a majority of
cases are predictable, and that the legal tradition is a major reason for
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this uniformity, the indeterminacy thesis has lost much of its punch.
Though far from conclusive, empirical studies appear to indicate that, in
courts below the Supreme Court, there is less indeterminacy (when mea-
sured by interpretive disagreement) than critical scholars contended.*’
There is little discussion of the indeterminacy thesis in legal theory circles
today.

The indeterminacy thesis does not necessarily threaten one core aspect
of the rule of law. Recall that predictability was, for Hayek, zie key way in
which the rule of law preserves liberty: it allows people to plan and take
action with notice of what will subject them to legal coercion. This is legal
liberty. An indeterminate and unpredictable legal system would fail in this
respect. An indeterminate legal system that is nevertheless predictable —
whatever the source of the predictability — will continue to preserve legal
liberty.

That the debate among legal theorists over indeterminacy has fizzled
out should not be taken to mean that it was much ado about nothing. To
the contrary, it confirmed that indeterminacy is an ever-present poten-
tiality within law. It also confirmed that the possibility of indeterminacy
need not undermine the predictability of a legal system. Its most impor-
tant lesson was that if judges are seated on the bench who have few
qualms about exploiting the latent indeterminacy of law to favor personal
or political objectives, the law is defenseless.
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Now that the history and political context have been conveyed, it is pos-
sible to lay out the alternative theoretical formulations of the rule of law
in circulation today. There is no shortage of competing formulations,
but they can be pared down to two basic categories, known by theorists
as “formal” versions and “substantive versions,” each coming in three
distinct forms. Here is the full complement:

ALTERNATIVE RULE OF LAW FORMULATIONS

Thinner - ------------- >10------------ > Thicker
FORMAL 1. Rule-by-Law 2. Formal Legality 3. Democracy+
VERSIONS: Legality

—law as instrument ~ — general, — consent

of government prospective, clear, determines content

action certain of law
SUBSTANTIVE 4. Individual 5. Right of Dignity 6. Social Welfare
VERSIONS: Rights and /or Justice

— property, — substantive

contract, privacy, equality, welfare,

autonomy preservation of

community

These alternative theoretical formulations will be elaborated in a progres-
sion that runs from thinner to thicker accounts, by which I mean moving
from formulations with fewer requirements to more requirements. Gener-
ally speaking, each subsequent formulation incorporates the main aspects
of preceding formulations, making them progressively cumulative.

It is standard within legal theory to separate rule of law conceptions
into formal and substantive branches. This description of the contrast
will help serve as a preliminary guide to the excursion:

Formal conceptions of the rule of law address the manner in which the law was
promulgated (was it by a properly authorized person . . .); the clarity of the
ensuing norm (was it sufficiently clear to guide an individual’s conduct so as to
enable a person to plan his or her life, etc.); and the temporal dimension of the
enacted norm (was it prospective . . .). Formal conceptions of the rule of law do
not however seek to pass judgment upon the actual content of the law itself. They
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are not concerned with whether the law was in that sense a good law or a bad law,
provided that the formal precepts of the rule of law were themselves met. Those
who espouse substantive conceptions of the rule of law seek to go beyond this.
They accept that the rule of law has the formal attributes mentioned above, but
they wish to take the doctrine further. Certain substantive rights are said to be
based on, or derived from, the rule of law. The concept is used as the foundation
for these rights, which are then used to distinguish between “good” laws, which
comply with such rights, and “bad” laws which do not.!

The basic distinction can be summarized thus: formal theories focus
on the proper sources and form of legality, while substantive theories
also include requirements about the content of the law (usually that it
must comport with justice or moral principle). While the distinction is
informative, it should not be taken as strict — the formal versions have
substantive implications and the substantive versions incorporate formal
requirements. For reasons that will be articulated, a majority of Anglo-
American legal theorists have adopted the second formal version, what I
have labeled “formal legality.” This chapter will cover formal conceptions,
with substantive conceptions following in the next.

Rule by law

The thinnest formal version of the rule of law is the notion that law
is the means by which the state conducts its affairs, “that whatever a
government does, it should do through laws.”? A more apt label for this
version is “rule by law.” One extreme version holds that “all utterances
of the sovereign, because they are utterances of the sovereign, are law.”’
Understood in this way, the rule of law has no real meaning, for it collapses
into the notion of rule by the government. “It has been said that the rule
of law means that all government action must be authorized by law . . . If
government is, by definition, government authorized by law the rule of
law seems to amount to an empty tautology, not a political ideal.”* Every
modern state has the rule of law in this narrow sense.

It is indeed an aspect of the rule of law ideal that the government acts
through law, and this is a partial meaning of the German Rechisstaat
(law state),” but no Western legal theorist identifies the rule of law
entirely in terms of rule by law. Rule by law carries scant connotation
of legal limitations on government, which is the sine qua non of the rule
of law tradition. Nonetheless, a few contemporary regimes apparently
adopt this understanding. Chinese legal scholars have claimed that this
is the Chinese government’s preferred understanding of the rule of law,’
although this take on the rule of law is not held by the Chinese alone.
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“Some Asian politicians focus on the regular, efficient application of law
but do not stress the necessity of government subordination to it. In their
view, the law exists not to limit the state but to serve its power.”’

The emptiness of formal legality

One might be tempted to castigate rule by law as an authoritarian distor-
tion of the rule of law tradition, but the conception favored by most legal
theorists — formal legality — the version espoused by Hayek, is also quite
compatible with ruthless authoritarian regimes. Joseph Raz, a leading
contemporary legal theorist, emphasized this point:

A non-democratic legal system, based on the denial of human rights, on extensive
poverty, on racial segregation, sexual inequalities, and racial persecution may, in
principle, conform to the requirements of the rule of law better than any of
the legal systems of the more enlightened Western democracies . . . It will be an
immeasurably worse legal system, but it will excel in one respect: in its conformity
to the rule of law.?

The law may . . . institute slavery without violating the rule of law.’

These assertions will shock many users of the phrase. It should be recal-
led, however, that the USA adhered to the rule of law even when slavery
was legally enforced, and racial segregation legally imposed. What makes
this account of the rule of law compatible with evil is the absence of any
separate criteria of the good or just with respect to the content of the law.

Raz followed Hayek when he identified “the basic intuition” underly-
ing the rule of law: “the law must be capable of guiding the behavior of
its subjects.”!? He derived the elements of the rule of law from this idea.
According to Raz, these elements include that the law must be prospec-
tive, general, clear, public, and relatively stable. To this list Raz added
several mechanisms he considered necessary to effectuate rules of this
kind: an independent judiciary, open and fair hearings without bias, and
review of legislative and administrative officials and limitations on the
discretion of police to insure conformity to the requirements of the rule
of law. The first set of requirements, also found in Hayek and Unger,
is a standard statement of the dominant formal version of the rule of
law.!! Lon Fuller, a prominent legal theorist of a generation ago, pre-
sented a highly influential formulation of the rule of law, which he called
“legality,” in similar terms, requiring: generality, clarity, public promul-
gation, stability over time, consistency between the rules and the actual
conduct of legal actors, and prohibitions against retroactivity, against
contradictions, and against requiring the impossible.'?
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Raz, Fuller, Hayek, Unger, and all others who adopt this version, agree
that the rule of law furthers individual autonomy and dignity by allowing
people to plan their activities with advance knowledge of its potential
legal implications.'® This was Montesquieu’s conception of liberty under
law — freedom to do what the law permits — legal liberty. “But it has no
bearing on the existence of spheres of activity free from governmental
interference and is compatible with gross violations of human rights.”!*
“It says nothing about how the law is to be made: by tyrants, democratic
majorities, or any other way. It says nothing about fundamental rights,
about equality, or justice.”!” It imposes only procedural requirements,
only restrictions about the form that law must take.

The fact that this version of the rule of law has no content require-
ments renders it open to a range of ends. Fuller asserted that the notion
of formal legality is “indifferent toward the substantive aims of the law and
is ready to serve a variety of such aims with equal efficiency.”'® Theorists
have identified this neutrality as a reason to recommend the formal over
the substantive version: “a relatively formal theory is itself more or less
politically neutral, and because it is so confined, is more likely to com-
mand support on its own terms from right, left, and center in politics
than is a substantive theory which not only incorporates the rule of law
formally conceived but also incorporates much more controversial sub-
stantive content.”!” This substantively empty quality has been identified
by theorists, and by the World Bank and other development agencies, as
what renders it amenable to universal application.'®

Adherents of this version of the rule of law are in substantial agreement
about its requirements and its implications, except for two points: on how
to understand the equality requirement, and on whether the rule of law
itself represents a moral good.

Two understandings of the equality requirement can be found in the
literature. Hayek held that equality prohibited the enactment of laws that
made arbitrary distinctions among people. The problem with this restric-
tion is that it requires a substantive standard to determine what counts
as “arbitrary.” Another serious problem is the reality that law makes a
multitude of distinctions all the time that could have been drawn differ-
ently. Progressive taxation, for example, imposes different tax percentages
pegged at various income levels, all of which could have been otherwise.
Owing to these difficulties, most formal accounts apprehend the equality
requirement in another sense (also used by Hayek): a law applies equally
to everyone according to its terms (whatever those might be), without
taking account of wealth, status (government official or public), race or
religion, or any other characteristic of a given individual. Everyone is
equal before the law no matter who they might be.
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The morality of formal legality

The second area of disagreement — is the rule of law a moral good? —
is more hotly disputed; it bears on whether a government that insti-
tutes the rule of law deserves the obedience of its citizens. Fuller argued
that the rule of law itself is a moral good, in that it enhances individual
autonomy.'? Furthermore, he asserted that the rule of law has an “affinity
with the good,”?° meaning that legal systems with these formal charac-
teristics will more likely also have laws with fair and just content. “There
will be at least some values and principles in the official culture to which
the citizen can appeal in his complaints about injustice, and some ten-
sions which he can exploit to embarrass the regime.”?! At a minimum,
the procedural requirements of the rule of law prohibit the government
from acting in an entirely ad hoc arbitrary fashion. “A tyranny devoted
to pernicious ends has no self-sufficient reason [‘(other than tactical and
superficial)’??] to submit itself to the discipline of operating consistently
through the demanding processes of law . . .”>?

However, a strong counter-argument can be made that the formal rule
of law is morally neutral. Raz presented it:

A good knife is, among other things, a sharp knife. Similarly, conformity to the
rule of law is an inherent value of laws, indeed it is their most important inherent
value. It is of the essence of law to guide behavior through rules and courts in
charge of their application . . . Like other instruments, the law has a specific virtue
which is morally neutral in being neutral as to the end to which the instrument
is put.?*

Like a knife, which is neither good nor bad in itself, but can be used to kill
a man or to slice vegetables, the morality of law is a function of the uses to
which it is put. The rule of law in the service of an immoral legal regime
would be immoral. Clarity and consistency of application with respect
to pernicious laws — like legalized slavery — makes the system more evil,
enhancing its draconian efficiency and malicious effect. Whether a legal
regime merits support, from this perspective, is not a question of whether
it respects the rule of law (though that may be a part of the evaluation),
but of the moral import of the content of laws, their application, and their
consequences.

This debate is not an abstract matter of interest only to theorists.
Authoritarian regimes that adhere to formal legality have existed.?”> Given
the unparalleled legitimacy currently enjoyed by the rule of law, it would
behoove a tyrannical regime with oppressive laws to institute the rule of
law — accepting the inconveniences it imposes — in order to claim the
allegiance of its citizens. These wily tyrants will find support for their
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position in arguments put forth by influential theorists to the effect that
regimes with the rule of law, even if oppressive, should be obeyed since
the alternative might be worse. Jeremy Waldron made such an argument:
“a system that comes close to satisfying the ideal [of the rule of law] may
make a reasonable claim on our support if there is a real danger that
disobedience and protest against its (admitted) injustices and imperfec-
tions may precipitate a collapse into a type of regime that has no respect
for legality whatsoever.”?° Thus may an odious regime use the rule of
law to legitimate its tyranny by pointing out — ominously — that there
are even more tyrannical possibilities. To see formal legality as moral in
itself can have hazardous consequences for a populace. “Repressive law is
perhaps less terrible than lawless repression, but it can be terrible all the
same.”?’

A sensible resolution accepts the insights of both sides. Formal legality
enhances the dignity of citizens by allowing them to predict and plan,
no doubt a moral positive.”® Just as importantly, however, any moral
evaluation of the law, any determination of whether it generates a moral
obligation of compliance on the part of citizens, must also consider the
moral implications of the content of the rules and their effects.

The emptiness of formal legality, to make a broader point, runs con-
trary to the long tradition of the rule of law, the historical inspiration of
which has been the restraint of tyranny by the sovereign. Such restraint
went beyond the idea that the government must enact and abide by laws
that take on the proper form of rules, to include the understanding that
there were certain things the government or sovereign could not do. The
limits imposed by law were substantive, based upon natural law, shared
customs, Christian morality, or the good of community. Formal legality
discards this orientation. Consistent with formal legality, the government
can do as it wishes, so long as it is able to pursue those desires in terms
consistent with (general, clear, certain, and public) legal rules declared
in advance. If the government is moved to do something not legally per-
mitted, it must simply change the law first, making sure to meet the
requirements of the legal form.

With this in mind, it is correct to conclude that formal legality has more
in common with the idea of rule by law than with the historical rule of
law tradition.

Formal legality is a matter of rules

It is of paramount significance to recognize that the rule of law under-
stood in terms of formal legality boils down to the nature of rules. A
reconstruction of the implicit chain of reasoning involved is as follows.
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“Law” in essence is comprised of rules (rules are the distinctive form
that law takes). The function (and definition) of rules is to serve as
general guides of behavior. The qualities of generality, certainty, clar-
ity, and prospectivity are all connected to the nature of rules. Generality
is an aspect of what it means to be a “rule,” in contrast to a particular
“order.”?” That is the essential difference between following a rule or
taking an ad hoc action, or making a context-specific decision. Uncertain
or unclear rules have limited efficacy in guiding behavior. A retroactive
rule is an oxymoron, for it cannot be followed. Rules can consist of any
kind of content. The rule of law is open to any kind of content. Rules are
formal by nature; so law is formal by nature; so the rule of law is formal
by nature.

Hence the qualities of formal legality are the same characteristics that
all rules possess. Philosophical and sociological analyses of rules and rule-
following highlight the same considerations and elements as the formal
version of the rule of law.>" In the end there is nothing distinctive about
the formal rule of law as a separate ideal. It is about (legal) rules.’!

Keeping in mind this last point will help more carefully to evaluate
claims theorists have made about the formal rule of law. Max Weber
argued that capitalism requires a formal rule-oriented legal system in
order to provide the security and predictability necessary for market trans-
actions. Hayek’s formal approach to the rule of law ties into the same set
of arguments about the predictability of rule-following as the key to indi-
vidual liberty.?? Capitalism, liberalism, and the rule of law are thus tightly
wrapped together, licensing Hayek’s assertion that the rule of law cannot
operate in the context of a socialist economic system or the social welfare
state.

Social welfare systems, however, as well as socialist ones, also rely upon
rules to function. When rules exist and are honored by the legal system
formal legality operates.’” The essential question is: in what areas, or
with respect to what activities, should legal rules govern? Formal legality
has nothing to say about this question.>* It offers no dictates about the
proportion or types of government activities that ought to be rule bound.
These are matters of social choice. Decisions must be made about when
predictability and individual autonomy are highly valued, about the costs
and benefits of applying legal rules to a given arena of social intercourse,
about whether rules fit, are efficient, are effective, are socially beneficial,
in what proportion and to what extent. Rules can be applied in all situ-
ations in which it is deemed socially beneficial, regardless of the nature
of the surrounding economic or political system. The historical rule of law
tradition, with its emphasis on restraining state tyranny, would indicate
that formal legality should apply at least in those areas subject to severe
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government coercion, that is, at a minimum in the context of criminal
punishment.

Contrary to what Hayek and Unger suggested, the social welfare state
did not necessarily threaten the rule of law. It created areas of government
action not cabined by detailed legal restrictions. Many of these involved
newly established initiatives relating to government-sponsored programs.
Previously law-governed matters, especially those relating to the applica-
tion of criminal laws, mostly offenses to public order or to the persons
and property of others, were not touched by the growth of the administra-
tive bureaucracy. If anything, there has been an increase in the scope and
application of criminal laws since Hayek wrote, which spells an expan-
sion of the reach of formal legality, not a reduction, an expansion which
might actually have reduced liberty of action rather than enhanced it.
To be sure, many administrative initiatives contain punitive aspects anal-
ogous to criminal sanctions, like fines, but these often come within a
rule-governed framework.

Owing to the overall expansion of government activities, much of it
policy oriented requiring that discretionary judgments be made, there
may have been a reduction in the total proportion of government actions
bound by legal rules. However, Hayek cannot resort to formal legality
to complain about this development, as formal legality only addresses
the form that law should take, not the proportion or circumstances of
its application. Outside the administrative context, in areas of private
law there has been an increase in the use of open-ended standards, like
fairness and reasonableness, and an increased orientation of judges to
achieving justice in individual cases. Yet these changes have not altered the
overall rule-bound character of the legal system; nor have they led to any
significant reduction in the degree of predictability, nor have they had any
evident adverse consequence on commercial transactions. If anything,
modern complaints are about too much law — the vast bulk of which
satisfies formal legality — not too little.

Western societies have confirmed for more than a century now that the
social welfare state can indeed be combined with formal legality. Admin-
istrative discretion can be contained within restraints imposed by legisla-
tive mandates and procedural requirements. Asking judges to apply broad
standards like fairness or reasonableness, or to make policy decisions or
engage in interest balancing, does not inevitably destroy the legal charac-
ter of an otherwise predominantly rule-based legal system. Predictability
can still come about if there are shared background understandings or
customs — either within society or within the legal culture — that inform
the application of the broad standards. As long as the orientation of
government officials remains rule-bound when governing rules exist,
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discretion allowed to government officials to further policy goals is not
necessarily a start down a headlong slide to lawless oppression. Legal
theorist Martin Krygier, familiar with formerly Communist Eastern
Europe, observed that “there is a world of difference between, on the one
hand, the unconstrained political voluntarism and instrumental use of law
found in despotisms, and on the other, welfare states that mix bureau-
cratic interventions with political democracy and strong and long legal
traditions.”>>

Democracy and formal legality

The third and last formal version of the rule of law adds democracy to
formal legality. Like formal legality, democracy is substantively empty in
that it says nothing about what the content of law must be. It is a decision
procedure that specifies how to determine the content of law.

A common refrain in Western political thought, initiated by the
Athenian democrats and repeated by Rousseau and Kant, among many
others, is that freedom is to live under laws of one’s own making. This is
the notion of political liberty. According to philosopher Jurgen Habermas,
who has provided the most sophisticated account of the link between for-
mal legality and democracy, “the modern legal order can draw its legit-
imacy only from the idea of self-determination: citizens should always
be able to understand themselves also as authors of the law to which
they are subject as addressees.”>® Law obtains its authority from the con-
sent of the governed. Judges, government officials, and citizens, must
follow and apply the law as enacted by the people (through their repre-
sentatives). Under this reasoning, formal legality, especially its require-
ments of certainty and equality of application, takes its authority from
and serves democracy. Without formal legality democracy can be cir-
cumvented (because government officials can undercut the law); without
democracy formal legality loses its legitimacy (because the content of the
law has not been determined by legitimate means).

Habermas characterized this combination within Western liberal
democracies as the only legitimate arrangement given contemporary
beliefs and conditions.?” The loss of faith in natural law and the fact of
moral pluralism leave us no alternative. “Democratic genesis, not a priori
principles to which the content of norms would have to correspond, pro-
vides the statute with its justice: “The justice of a law is guaranteed by the
particular procedure by which it comes about.””*® Under this arrange-
ment, he asserted, the “legitimacy of positive law is conceived as pro-
cedural rationality,”*° meaning that, in the absence of higher standards
against which to judge the moral rightness of the law, the law is good
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if it is made pursuant to good procedures. Rational democratic mecha-
nisms must accord everyone affected by the law an equal opportunity to
participate, and must secure everyone’s consent.

Persistent issues arise regarding what kind of consent is required. These
issues would not arise in a direct democracy that requires unanimous
agreement, but law-making in any large group cannot be run that way.
Kant argued that the consent of all citizens (restrictively defined) does not
mean what they would agree to if actually consulted, but instead what
they would agree to if they acted consistent with reason.?’ Habermas
explicitly called for unanimity: “the legitimacy of law ultimately depends
on a communicative arrangement: as participants in rational discourses,
consociates under law must be able to examine whether a contested
norm meets with, or could meet with, the agreement of all those pos-
sibly affected.”*! In the final analysis, however, Habermas did not really
mean actual unanimous consent, which is impracticable if not impossi-
ble. Nor is it evident that the unanimity requirement — which vindicates
individual political freedom above all else — is wise, for it enables one
person to hold the rest hostage, blocking initiatives that might benefit the
collective or extracting disproportionate rewards as the price of securing
the holdout’s assent. These theorists were presenting a regulative ideal,
setting up as a goal that legal systems should strive toward enacting laws
all persons affected would agree to, without actually expecting that this
would be achieved in practice.

Locke assumed a pragmatic stance on these issues: requiring direct
participation and unanimity are recipes for paralysis, so representative
democracy and majority rule will have to do. What is required of each cit-
izen is individual consent to be governed according to democratic mech-
anisms — agreement about the procedure utilized to make decisions about
the content of laws, not consent as to the content of each law produced.
So long as a person or group on the losing side of one issue has a fair
chance of prevailing on another issue, the system will be free.

In closing, it should be noted that resort to democracy as a procedural
mode of legitimation for law carries a limitation identical to that of formal
legality. Just as formal legality can effectuate evil laws, systems that use
democratic procedures to determine the content of the law can produce
evil laws. When democratic mechanisms are implemented in a society
without a democratic tradition or without efforts to build one, or when
antagonistic subcultures or communities coexist, democracy may serve as
the means by which an organized cabal or subgroup in society seizes the
reigns of government power, then utilizes the law to advance its particular
agenda, while claiming the legitimacy conferred by democracy. Formal
legality cannot prevent this from occurring. It should also be recognized
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that the rule of law is not the sole determinant of the degree of pre-
dictability in a given system. Democratic systems can register dramatic
swings in public mood and attitude. A democratic system with the rule
of law therefore can be less certain and predictable and more tyrannical
than a stable authoritarian regime without the rule of law;*? this is not
a reason to recommend the latter, but to be cognizant that all aspects of
the surrounding social-political-economic-legal-cultural complex matter.
Since a democratic legislature has the power to effectuate change in law
whenever it desires, it poses a standing threat to the certainty of the law
in a way that was not the case in classical and medieval understandings,
in which the rule of law (natural, customary) consisted of an enduring
body of rules.*?

Democracy is a blunt and unwieldy mechanism that offers no assur-
ances of producing morally good laws. Aside from vindicating the political
liberty of individual citizens (at least in theory), perhaps its strongest jus-
tification, not an inconsiderable one, is that it is less fraught with risk than
any other system that can be presently imagined. Certainly it is the best
way yet devised to change political leaders, but that is an entirely separate
issue from how best to make law. This is hardly a reassuring endorsement.
When democracy is cited as grounds for the legitimacy of law, and the
values of formal legality are offered as additional reasons for legitimacy,
the moral claim of law to obedience might seem weighty. It should not be
forgotten, however, that neither of these formal mechanisms ensure that
the laws enacted and carried out will be moral in content or effect.
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Individual rights

All substantive versions of the rule of law incorporate the elements of the
formal rule of law, then go further, adding on various content specifica-
tions. The most common substantive version includes individual rights
within the rule of law. Ronald Dworkin made a sophisticated case for
this:

I shall call the second conception of the rule of law the “rights” conception. It is
in several ways more ambitious than the rule book conception. It assumes that
citizens have moral rights and duties with respect to one another, and political
rights against the state as a whole. It insists that these moral and political rights
be recognized in positive law, so that they may be enforced upon the demand of
individual citizens through courts or other judicial institutions of the familiar type,
so far as this is practicable. The rule of law on this conception is the ideal of rule
by an accurate public conception of individual rights. It does not distinguish, as
the rule book conception does, between the rule of law and substantive justice;
on the contrary it requires, as a part of the ideal of law, that the rules in the rule
book capture and enforce moral rights.!

Dworkin insisted that these rights are not granted by the positive law, but
instead form a background for and integral aspect of positive law.

He avoided resort to metaphysics by identifying the source of those
rights in the community. The rule book “represents the community’s
effort to capture moral rights.”? But the rule book is not the exclusive
source of these rights, and the rule book can be silent or can produce
conflicting interpretations. In such instances it is the responsibility of
the judge to make the decision which “best fits the background moral
rights of the parties” by framing and applying an overarching political
principle that is consistent with the body of existing rules and principles.’
These principles can go beyond the rules, and they can resolve apparent
conflicts between the rules. When engaging in this task judges ask what
legislators should have done had they been acting consistent with the
political principles underlying the system and infusing the community.

102
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Dworkin acknowledged the obvious objection to his rights conception:
it is “often the case” that “it is controversial within the community what
moral rights they have.”* If that is so, how is the judge to formulate the
prevailing political principles? Dworkin rested upon the faith that the
application of a controlling principle will usually be evident.

To suggest that society’s views on these subjects cohere at the highest
level of political and moral principle, such that a correct legal answer can
be found if only the judge studies the issue with sufficient acuity and
dedication, denies the ultimately contestable nature of the disputes. As
moral philosopher Alastair Maclntyre recently observed, “no fact seems
to be plainer in the modern world than the extent and depth of moral
disagreement, often enough disagreement on basic issues.””> Contempo-
rary US society, for example, is deeply divided over abortion, affirmative
action in employment and education, rights of homosexuals, the death
penalty, hate speech, access to pornography, public funding for religious
schools, and more, all being played out in the legal arena in terms of
rights. Furthermore, controversy goes beyond the content of rights to
disagreements about appropriate remedies. For example, while a major-
ity of citizens may have supported the Supreme Court’s Brown decision
invalidating legally enforced segregation — although a sizable group dis-
agreed, especially in the southern USA — a clear majority of white citizens
were vehemently opposed to busing children out of district as a remedy
for segregated schools.® Resistance to abortion has gone as far as bombing
clinics and the murdering of doctors. The battle over affirmative action
and the treatment of homosexuals is taking place at every level in political
and legal arenas.

These are not peripheral issues but disputes that cut to the core of
the political principles and morals circulating in the USA and in other
liberal societies. When a community is divided in its moral sense there
is little reason for confidence that the collection of legal rules, politi-
cal principles, or the community morality will be coherent or internally
consistent. Perhaps no single or majority community moral view exists;
different moral views might win out in contests over the law at different
times or in different subjects. It should not, furthermore, be assumed that
those empowered to make the law are always or primarily motivated to
create law that faithfully mirrors the community morality. The influence
of special interests in securing favorable legislation is notorious.

These objections strike not only at Dworkin but at all substantive ver-
sions of the rule of law that incorporate individual rights. There is no
uncontroversial way to determine what these rights entail. All general
ideals — like equality, liberty, privacy, the right to property, the freedom
of contract, freedom from cruel punishment — are contestable in meaning
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and reach. In particular contexts of application conflicts between rights
can arise. And no right is absolute, so consideration of social interests
must always be involved, which cannot be answered through consulta-
tion of the right alone.

The most troublesome implication of Dworkin’s approach is that it
promises to remove disputed issues from the political arena and gives
them over to judges.

Anti-democratic implications of rights

Individual rights inevitably have anti-democratic implications. Every
Western liberal democracy struggles to find a balance. This struggle has
been shaped by battles over the rule of law. There are two interrelated
but distinguishable facets to this: the limits imposed on democracy, and
the power accorded to judges.

As indicated, early liberals had an ambivalent attitude toward democ-
racy. Liberty understood in terms of self-rule — political liberty — insists
that citizens are entitled to govern themselves. But liberty understood as
the right to property and the right of minorities (a label initially appended
to religious groups and the wealthy, not to racial or ethnic groups) to be
free from majority oppression — personal liberty — fears popular democ-
racy. In the heyday of early liberalism it was widely assumed that, given
the chance, “[t]he poor majority would of course pass laws taking from
the rich minority their wealth until wealth was equally distributed.”” For
liberalism, and for the rule of law in its service, fear of mass democracy
has predominated. Consequently, the “Rule of LLaw is more concerned
with and committed to individual liberty than democratic governance.”®
Individual rights trump democracy when they come into conflict.

Democracy still rules, it might be said, when individual rights are
explicitly contained within popularly enacted constitutions or bills of
rights, because such clauses are themselves the products of democratic
forces. Limits of this sort are self-imposed by the demos on the demos,
and can be removed by the demos (by constitutional amendment) if it so
desires, so striking legislation to vindicate rights is not anti-democratic.
This answer does not work, however, for the many rights theorists, from
Locke to Dworkin, who insist that individuals possess these rights — as a
grant from God, or attached to our status as human beings, or as mem-
bers of a moral community — independent of any explicit recognition in
constitutional provisions or statutes.

Another sophisticated response to the anti-democratic objection is that
individual rights are required to preserve the integrity of democracy; that
is, only free people can exercise the self-determination of democracy.
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Freedom is foremost self-determination (democracy), but to be genuinely
self-determining one must first be free (individual rights). The rights of
property, of free association, and free speech, in this view, are all neces-
sary prerequisites for the realization of the self-determining person that
democracy presupposes.’ Democracy is therefore restrained by individual
rights for the greater good of democracy. This account, however, reverses
the liberal tradition, which historically situated democracy secondary to
individual rights: “The existence and extent of democratic governance is
only justified insofar as it better serves the enhanced liberty of individ-
uals; it is a recent recruit on the proclaimed march to the truly liberal
state.”!” The weaknesses of this reconciliation of rights and democracy
are that the full list and scope of individual rights cannot be justified in
terms of functional benefits to democracy, and it fails to do justice to the
independent value attached in liberal societies to such rights.

A separate set of concerns about individual rights, the second facet
of anti-democratic implications, relates to the power accorded to judges.
Rights are not self-applying. Someone must say what individual rights
mean in particular contexts of application. Someone must identify the
limits they impose on the law-making power. In most Western liberal
democracies final say over the content of rights is accorded to judges,
typically sitting either as ordinary courts, constitutional courts, or human
rights courts, engaging in what is known as judicial review of legislation.
When judges are not elected, this confers on a group of individuals not
accountable to democracy the power to veto democratic legislation.

Nothing mandates that the last word on the interpretation of rights be
reposited in the judiciary. It could be given to a democratic body instead,
like the parliament, or to a review council created for this purpose.
However, it has become increasingly common to allocate this power to
courts. The interpretation of law and legal rights is thought to be the
special preserve of the judiciary. Furthermore, being anti-majoritarian
by design, it appears logically required that rights not be entrusted to a
democratically accountable body, for that would defeat their purpose.

No concern would arise from this allocation of authority if the content
and implications of rights were readily apparent, but as already indicated
that is often not the case. Here the indeterminacy problem discussed in
Chapter Six is most acute. If judges consult their own subjective views
to fill in the content of the rights, the system would no longer be the
rule of law, but the rule of the men or women who happen to be the
judges. Substitute one judge for another with different views, or get a
different mix of judges, and the result might be different. It amounts to
a clutch of Platonic Guardians presiding over the common people and
their representatives.
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Defenders pursue one of three main avenues to preserve the integrity
of law from these charges of anti-democracy and subjectivity. Some legal
theorists insist, consistent with the democratic consent argument, that
judges interpret rights according to their plain meaning, in fidelity to the
intentions of the delegates and voters who drafted and ratified them. The
judge’s task is not to answer subjective questions about values, but factual
questions: What do the words mean? And in support of that inquiry, what
did those who enacted the right intend? By virtue of this interpretive ori-
entation, the subjectivity of the judge is obviated; the legal right rules, not
the individual judge, and the political liberty of citizens who enacted the
right, is vindicated. Unfortunately, the plain meaning of a right in a given
context of application is often far from evident. Sometimes plain meaning
and original intent point in different directions. Three further problems
with this approach stand out: evidence of intention (especially for rights
enacted a century or two ago) often is spotty or non-existent; there may
well have been no intention at all (the problem at hand was not contem-
plated at the moment of enactment); or there may have been a variety
of intentions among those who voted. Instead of dealing directly with
the issues at hand, judges grapple with historical questions and speculate
about states of mind, for which they are ill-qualified.

Another strategy tracks the position staked out by Dworkin.!'! He
denied that judges consult their own subjective views of the governing
principles but instead should seek to find the community’s latent or emer-
gent principles immanent within the complex of legal rules. Since the
source of these principles is the community, this task is construed by
Dworkin as democratic in nature.'> The court, like the legislature, is a
political institution participating in and reflecting the political process.'’
Judges should step in to enforce rights especially under circumstances
where democracy is failing accurately to represent the principles under-
lying the polity, or to achieve justice. Judges, according to this argu-
ment, even as they invalidate democratic legislation on the ground that it
oversteps individual rights, actually support democracy. Skeptics of this
argument point out — in addition to the aforementioned arguments that
conflicting or competing principles might circulate within a pluralistic
community — that it is still the judge’s view of the community’s princi-
ples, which is difficult to keep separate from the judge’s own principles.
The suspicion that the personal views of the judges have a determinative
role in shaping the content of the rights is difficult to repress consid-
ering that judges often disagree among themselves on what appears to
be ideological grounds. Studies of the US Supreme Court have demon-
strated a measurable correlation between the personal views of judges
and their decisions in certain categories of cases.'* Furthermore, it is
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odd to characterize judges as democratic actors when the thrust of the
institutional design supporting the rule of law — especially an independent
judiciary —is to insulate judges from political forces in order that they may
render decisions based exclusively upon the law. Indeed, judges are uni-
versally condemned if seen to be acting politically. Dworkin’s response
is that this condemnation is merited only when judges base decisions on
political “policy” as opposed to political “principle,” and the latter is what
he advocates as consistent with democracy. It is an exceedingly elusive
line to locate and consistently maintain.

The third avenue is to assert that when the implications of rights are
not evident, the judge must in good faith render what he or she believes
to be the correct decision, supporting the decision with reasoned justi-
fications which demonstrate that it is the most defensible interpretation
(all things considered) of the rights at issue. A regrettable deviation from
democratic authority it might be, but one that is inevitable regardless
what system is devised. Presumably judges’ views will be shaped by the
surrounding society and the legal culture, so the decision will not be out
of place. The virtue of this response is candor, and it may be the most
pragmatic solution, given indeterminacy. However, it concedes that these
kinds of decisions are not distinctively legal, renewing questions about the
appropriateness of allocating them to judges.

None of the three foregoing avenues attempts the most ambitious
response to the charge of subjectivity: that the rights are objective, either
as a matter of natural law or correct moral philosophy (metaphysical or
naturalistic), and the task of the judge is to work out this objective mean-
ing. Two or more centuries ago this view was common. The American
Declaration of Independence confidently asserted: “We hold these truths
to be self-evident, that all men are created equal, that they are endowed
by the Creator with certain unalienable Rights, that among these are
Life, Liberty and the pursuit of Happiness.” Contemporary skepticism —
encapsulated in Bentham’s pithy remark that natural rights are “nonsense
on stilts”!® — renders this path largely unavailable. A few theorists con-
tinue to propound versions of it,'® so far none successfully garnering
much assent. Again, the dilemma we find ourselves in has come about
because central elements of the rule of law ideal were initially constructed
upon faiths that no longer hold.

Revealingly, the actual practice of rights analysis in the USA and else-
where is a mixture of all four of the above possibilities. Even the final one,
which might not always be frankly acknowledged owing to the difficulty
of defending it, still exerts a residual hold on the beliefs of many. Each
has something to recommend it. None is immune to a skeptical retort.
That is the modern condition.
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Finally, defenders aver that questions about the interpretation of rights
and judicial invalidation of democratic legislation do not occur so often
that this is tantamount to rule by Platonic Guardians. By comparison to
the multitude of cases judged, its frequency is indeed miniscule. Even
so, it is disproportionately consequential when it occurs on issues that
society holds dear and over which it is most divided. Self-rule is defeated
if the most heart-felt decisions are made by someone else.

Perhaps the greater danger is to the judiciary itself. Believing politics
to be an inevitable aspect of rights interpretation, and seeing the inordi-
nate power judges have to issue ramifying social decisions, political forces
might systematically apply ideological litmus tests to screen candidates
in the appointments process in an attempt to stock the judiciary with
loyalists to their view. Signs of this are presently occurring with respect
to the US federal judiciary. If continued over the long run, this promises
thoroughly to politicize the judiciary, ruining its credibility as a distinc-
tively legal organ. A member of the US Supreme Court observed, when
expressing dismay over the Court’s apparently political decision seating
George W. Bush as President, that the clear loser in the election was “the
Nation’s confidence in the judge as an impartial guardian of the rule of
law.”!7

The judicialization of politics

The contemporary German version of the rule of law, the Rechisstaat,
manifests dramatically the tensions between democracy and individual
rights. The notion of the Rechisstaar has gone through several phases.'®
Early on it was influenced by Kant’s liberalism, with an emphasis on
formal rights that insured equal liberty for all. From the mid-nineteenth
century, up through the mid-twentieth century, it came to be under-
stood more in terms of rule by law. The atrocities committed through law
by the Nazi regime, and the failure of law to serve as a barrier against
Nazi terror, however, led to marked changes in the understanding of the
Rechtsstaar following the World War II. In the post-War period of German
self-recrimination, the prevailing legal positivist understanding of law was
blamed as the primary culprit in the participation of judges and the legal
profession in state tyranny. If law and rights are whatever the state says
they are, as legal positivism holds, there appears to be no way to set legal
limits on state action.

The Basic Law, Germany’s post-War constitution, altered this by re-
injecting substantive content into the rule of law with a vengeance. Rainer
Grote summarized the changes:
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The concern with the substantive elements of the rule of law is one of the most
important features of the Basic Law. While including some of its widely recognized
formal and procedural aspects, like the principle of legality . . . , the right to a fair
hearing before the courts.. . . , and the prohibition of retro-active criminal laws. . . ,
it goes at the same time beyond a merely formal understanding of the rule of law
by establishing the respect for and the protection of the dignity of man as the guiding
principle of all state action . . . The protection of individual dignity is recognized
as the supreme value of the constitutional order created by the Basic Law . . .
Art. 1, para. 2 acknowledges inviolable and inalienable human rights as the basis
of every community, of peace and justice in the world, thereby recognizing the
universal and extralegal character of these rights which exist prior to and irrespective of
their official recognition by the state . . . Finally, it tries to make sure that the core
guarantees which shape the liberal character of the state and its federal structure
cannot be abolished by way of future constitutional amendments. Among other
things, art. 79 declares amendments to the Basic Law which affect the basic
principles laid down in articles 1 and 20, including the inviolability of human
dignity as the central element of each of the more specific fundamental rights
guarantees, inadmissible in any circumstances (save the adoption of a completely
new constitution).!”

A special Constitutional Court was created to enforce these individual
rights. “In sum, the rule of law appears under the Basic LLaw as shorthand
for the concept of fundamental rights, which is complemented by the
fragmentation of political power within the framework of a parliamentary
democracy and a strong role for the judiciary.”?°

These features situate the preservation of individual rights solidly
within the notion of the rule of law, beyond the reach of the legislature,
and even, with respect to the right of dignity, beyond the reach of con-
stitutional amendment. The declaration that rights are independent of
constitutional recognition is a rebuke of legal positivism that raises rights
above law-makers and the demos. No longer is there doubt over whether
limits exist on the power to legislate and on government action more gen-
erally; the only questions are about the content and application of those
limits. In effect, this construction revived a form of natural law limits sazns
its religious underpinnings. It resurrected the Medieval understanding of
the rule of law, and handed over enforcement to a judicial body.

Only two consequences resulting from this approach will be related.
The first is that the right to dignity has proven especially susceptible
to a broad reading by the judges on the Constitutional Court, covering
all sorts of subjects, imposing negative as well as positive duties on the
government.?! Once again, the problem of indeterminacy raises disqui-
eting questions about how judges specify the content and implications of
such rights in situations of application.?? The second is that many political
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disputes have been transformed into constitutional questions, such that
there has been “a marked judicialization of politics in Germany.”>> The
effect of this expansion of rights has been “a reduction in the legislative
discretion”?* of the Parliament. Through this understanding of the rule of
law, the realm of politics, the reach of democracy, is being circumscribed
by and in favor of judicial power.

This phenomenon is by no means limited to Germany. “Throughout
Europe both national and supranational courts have begun to play a much
more active and important role in deciding important and controversial
social questions, questions traditionally decided by governments.”?’ In
several post-communist Eastern European countries judges have aggres-
sively invalidated legislation in the name of a substantive understanding
of a rule of law.?° Increasingly assertive courts making decisions with
political ramifications have begun to appear in Latin America as well.?’
Around the world today, riding on the wave of the spreading adoption of
judicial review of legislation by constitutional courts, there is a marked
trend toward the “global expansion of judicial power.”?®

When it occurs at the expense of abusive authoritarian institutions this
phenomenon might be less alarming. But when it occurs at the expense
of democratic institutions, or when the judiciary is disproportionately
staffed by members from the socio-economic elite or some other unrep-
resentative subgroup, it may pose a serious threat to the self-rule of polit-
ical liberty. More to the point, according such power to the judiciary may
be detrimental to the rule of law itself, when the judiciary is highly politi-
cized, intimidated by external pressure, singularly motivated by personal
or group agendas, corrupt, or lacking in expertise or experience.?’

Formal legality, democracy, and individual rights

Notwithstanding the aforementioned tensions amongst them, when the
phrase the rule of law is uttered it is typically understood to include
democracy and individual rights along with formal legality.?° This tri-
umvirate need not be conceptually necessitated under this view — they
cluster together in liberal democracies as a unified complementary pack-
age. English legal theorist T. R. S. Allan made an argument like this on
behalf of his thick substantive conception of the rule of law:

[T]he term “rule of law” seems to mean primarily a corpus of basic principles and
values, which together lend some stability and coherence to the legal order . . .
The rule of law is an amalgam of standards, expectations, and aspirations: it
encompasses traditional ideas about individual liberty and natural justice, and,
more generally, ideas about the requirements of justice and fairness in the relations
between government and governed. Nor can substantive and procedural fairness
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be easily distinguished: each is premised on respect for the dignity of the individual
person . . .

The idea of the rule of law is also inextricably linked with certain basic institu-
tional arrangements. The fundamental notion of equality, which lies close to the
heart of our convictions about justice and fairness, demands an equal voice for
all adult citizens in the legislative process: universal suffrage may today be taken
to be a central strand of the rule of law.>!

Allan limited his conception to the British understanding of the rule of
law, but it is representative of broader views. Confirmation of this came
in the Declaration of the 1990 Conference on Security and Coopera-
tion in Europe, with representatives from almost three dozen European
countries, along with the USA and Canada: “the rule of law does not
mean merely a formal legality which assumes regularity and consistency
in the achievement and enforcement of democratic order, but justice
based upon the recognition and full acceptance of the supreme value of
the human personality and guaranteed by institutions providing a frame-
work for its fullest expression;” and “democracy is an inherent element
of the rule of law.”>?

While formal legality is the dominant understanding of the rule of law
among legal theorists, this thick substantive rule of law, which includes
formal legality, individual rights, and democracy, likely approximates the
common sense of the rule of law within Western societies (assuming a
common understanding exists). Widespread opinion is a weighty factor in
the contest over what an ideal represents, regardless of whether theorists
assert, as they are wont to do, that the popular understanding is confused.

A lesson can be taken from the regular instantiation of formal legal-
ity, individual rights, and democracy as a package. The anti-democratic
implications of individual rights, in both of its facets, while formidable,
can be balanced successfully in the flux of social and political forces. That
it can work cannot be doubted in the face of so many current examples,
each different in its own way. When courts, in the name of protecting
individual rights, squelch democratic law-making too much, their con-
duct can result in a backlash that prompts the judiciary to restrain its
conduct. A notorious example of this was the 1930s US Supreme Court,
which invalidated social welfare legislation until President Roosevelt pro-
posed to enlarge the Court as a means to appoint more compliant Justices;
this “court packing plan” failed to obtain Congressional support, but the
Court took notice and halted its obstructionist practice.?> Although sub-
sequent events have colored this affair favorably, as a triumph of demo-
cratic will and practicality over ideological judicial intransigence, it points
out the attendant risks. Under different circumstances pressure can be
brought to bear on courts with anti-democratic consequences. And each
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time such pressure is exerted successfully it threatens, or encourages fur-
ther threats to, the integrity of the legal process.

There is no single formula for the achievement of a workable balance.
At a minimum there must be a potentially active public exercising a degree
of vigilance over government officials, prepared to rise up in protection
of individual rights and democracy, and of the idea that everyone, includ-
ing the government, is bound by the law. There must also be a well-
established legal tradition dedicated to preserving the integrity of law,
accepting that the interpretation, utilization, and application of legal rules
is their particular mission, while committed to the proposition that the
making of legal rules in a democratic society is properly allocated to the
political arena. Above all else, it is essential that the government officials
share in these ideals. They must become taken for granted.

The strongest objection to understanding the rule of law this way —
as conjoining formal legality, democracy, and individual rights — is that
those who preach it often forget its basis. It cannot be justified as the
necessary or inherent meaning of the rule of law; rather it is as a common
understanding of the phrase that developed only because those three
elements came to work together in Western liberal democracies. This
understanding of the rule of law does not necessarily travel. Societies
that lack elements of this package cannot be instructed that to live up
to the rule of law they must implement the full package of formal legal-
ity, democracy, and individual rights. To present just two contemporary
examples: China can implement formal legality without democracy,’*
and Iran without human rights,>” if that is what is desired, with no risk
of incoherence.

Thickest substantive versions

The thickest substantive versions of the rule of law incorporate formal
legality, individual rights, and democracy, but add a further qualitative
dimension that might be roughly categorized under the label “social wel-
fare rights.” The outstanding example of this remains the findings of the
International Commission of Jurists on the meaning of the rule of law
following a 1959 Conference on the subject:

The “dynamic concept” which the Rule of Law became in the formulation of the
Declaration of Delhi does indeed safeguard and advance the civil and political
rights of the individual in a free society; but it is also concerned with the estab-
lishment by the state of social, economic, educational and cultural conditions
under which man’s legitimate aspirations and dignity may be realized. Freedom of
expression is meaningless to an illiterate; the right to vote may be perverted into an
instrument of tyranny exercised by demagogues over an unenlightened electorate;
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freedom from government interference must not spell freedom to starve for the
poor and destitute.*®

The classical liberal view, with its obsession on preventing government
tyranny, had a negative thrust geared to setting limits on the government,
freeing individuals to do as they please. In the social welfare conception,
the rule of law imposes on the government an affirmative duty to help
make life better for people, to enhance their existence, including effectu-
ating a measure of distributive justice. A version of this was mentioned
in Chapter Six when it was suggested that self-determination of the right
to liberty could be read to impose an obligation on the government to
help individuals develop the capacity to be self-determining. The German
Rechisstaar took a partial step in this direction with its recognition of the
right of dignity.

Wonderful as these aspirations are, incorporating them into the notion
of the rule throws up severe difficulties. There are already potential con-
flicts among individual rights and between rights and democracy; adding
social welfare rights to the mix multiplies the potential clashes, particu-
larly in setting up a confrontation between personal liberty and substan-
tive equality. Raz opposed this substantively rich conception of the rule
of law for the reason that “to explain its nature is to propound a complete
social philosophy.”>” Debates over social values are thereby reformulated
into fights over the meaning of the rule of law. The rule of law then serves
as a proxy battleground for a dispute about broader social issues, detract-
ing from a fuller consideration of those issues on their own terms, and in
the process emptying the rule of law of any distinctive meaning.

The rule of law cannot be about everything good that people desire
from government. The persistent temptation to read it this way is a tes-
tament to the symbolic power of the rule of law, but it should not be
indulged.
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This exploration of the history, politics, and theories surrounding the
notion of the rule of law has presented a tale of continuity and change,
shared understandings and sharp disputes. Moreover, each theory of
the rule of law examined, whether formal or substantive, raises seri-
ous objections or concerns. This is to be expected of any ideal that has
survived over two millennia, playing a pivotal role in so many contexts,
from Medieval struggles between kings and popes to the global contest
between socialism and liberalism. It would be facile to suggest that there
is an overarching coherence to the subject. Disagreement exists about
what the rule of law means among casual users of the phrase, among
government officials, and among theorists. The danger of this rampant
uncertainty is that the rule of law might devolve to an empty phrase, so
lacking in meaning that it can be proclaimed with impunity by malevolent
governments.

A surfeit of definitions of the rule of law has been presented in this
work. Adding another in the hope that it would win the day would be
redundant and naive. Instead this chapter will isolate and address three
familiar themes that run through the rule of law tradition, drawing out
the lessons to be taken from the foregoing exploration. They are charac-
terized here as themes or clusters of meaning because, while interrelated,
indeed almost inseparable, they revolve around distinct ideas, each with
its own specific tilt. Focusing on these themes will lead to a number of
informative conclusions, especially along the liberal/non-liberal divide.
The next Chapter, an overview of the rule of law on the international
level, will further demonstrate the usefulness of these three themes as an
analytical framework.

Government limited by law

The broadest understanding of the rule of law, a thread that has run
for over 2,000 years, often frayed thin, but never completely severed, is
that the sovereign, and the state and its officials, are limited by the law.

114
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The immediate inspiration underlying this idea was not the preservation
of individual liberty, but restraint of government tyranny. Restraining the
tyranny of the sovereign has been a perennial struggle, one which long pre-
existed the emergence of the idea of individual liberty. This understanding
of the rule of law dominated until the triumph of liberalism, when the
emphasis shifted to formal legality.

There are two distinct senses of the notion that government officials
must operate within a limiting framework of the law. The first sense is
that officials must abide by the currently valid positive law. The law may
be changed by properly authorized officials, but until it is changed it
must be complied with. The second sense is that even when government
officials wish to change the law, they are not entirely free to change it
in any way they desire. There are restraints on their law-making power.
There are certain things they cannot do with or in the name of law.
These restraints have been understood in terms of the dictates of natural
or divine law, or a timeless customary law, which were the dominant
views in the Middle Ages, or in terms of human or civil rights, which is
the common phraseology today. The fundamental import of this second
sense is that the sovereign’s power over the positive law is itself restricted
in legal terms.

The puzzle presented by the idea that the sovereign is limited by the
law is this: how can the very power that creates and enforces the law be
limited by the law? Theorists as diverse as Aquinas and Hobbes thought
that the rule of law in this sense was impossible, at least conceptually. If
the law is declared by the sovereign, the sovereign cannot be limited by
law, for that would mean the sovereign limits itself: “He that is bound to
himself only, is not bound.”' The problem of how to limit the law arises
with respect to any person or body accorded the power to make or enforce
law, whether the “sovereign” is the king or a parliament. In pre-modern
times this puzzle applied only to the first sense of government limited by
law, precisely because the state was not the source of the legal restraints —
primarily natural law and customary law — that restricted its law-making
ability, and enforcement was not by the state itself but left to God or to
popular revolt (the right of resistance). In the modern period, when the
restraint comes in the form of enacted rights, this puzzle exists in both
senses of limits.

In the pre-modern period, subjecting monarchs and government offi-
cials to restraints imposed by law came about in three basic ways. The
first way was that the monarch explicitly accepted or affirmed that the
law was binding, though not always voluntarily. A prime example was
the oath-taking of monarchs upon ascending to office. The typical oath
bound monarchs to abide by divine, positive, and customary law. Another
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version of an accepted legal limitation was the Magna Carta, in which
King John agreed to be bound, albeit under duress, and many future
English monarchs reaffirmed their commitment to the document.

The second way was that it was widely understood or assumed that the
monarch, and government officials, operated within a framework of laws
that applied to everyone. The supreme example of this was Germanic
customary law. Kings were thought by all to live within the strictures of
this law. During the Christian dominance of the Medieval period every-
one, king included, also understood and assumed that (“Divine”) kings
operated within divine and natural law restraints. Claims about and argu-
ments over the propriety of official conduct were regularly articulated, by
all groups within society, in terms of legality and illegality (according to
divine, customary or positive law).

The third way was, as a matter of routine conduct, when engaging in
ordinary activities, monarchs and government officials operated within
legal restraints like everyone else (though often on more favorable terms).
This third way complements and overlaps with the preceding two, but
bears separate mention to emphasize the weight of mundane regularized
conformity. A king or nobleman who had rights to fees or services from
feudal holdings, also had duties and obligations that had to be satisfied.
Kings or government officials who wanted to borrow money would have to
live up to the agreement if they hoped to obtain future loans. Nobles, if not
monarchs, could be held to answer in court proceedings for a breach of
obligations. The public-private distinction was not sharply drawn during
earlier periods, so the implicit message was that the kings and government
officials operated on a daily basis within a legal framework, regardless of
their status.

These three ways provided a powerful combination of ideals and prac-
tice. In the first way sovereigns and government officials held themselves
out as law bound. Even if initially this claim was made opportunistically,
after centuries of repetition it had real import. They felt law bound, so
they were law bound. In the second way everyone in society shared in the
belief that officials were bound by the law, which insured that this attitude
remained constant through changes in regimes and officials. The third
way provided daily reinforcement and confirmation that the sovereign,
nobles, and government officials were law bound. Owing to these sources,
operating within legal restraints became a measure of legitimacy for the
conduct of these officials. Opposition to existing regimes, whether by
popes, rivals seeking to supplant the sovereign, recalcitrant aristocrats
resisting scutage, merchants striving to protect their activities from inter-
ference or ad hoc financial exactions, or the masses engaged in a popular
revolt, would cite breaches of law (natural, divine, customary, or positive)
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to justify their resistance. The American Declaration of Independence,
to cite a historic example, reads like a legal indictment against the King
of England.

A skeptic will assert, correctly, that often monarchs and government
officials did not in fact abide by the law, regardless of oaths, affirma-
tions, and common understandings. When an objective was important
enough to a sovereign, a law standing in the way was little more than an
inconvenience to be circumvented. More often than not, the law was a
weapon in their hands wielded to achieve their objectives, facilitated by
judges beholden to or intimidated by them. This is all true. Nonethe-
less, the sovereign and government officials regularly did operate within
the law. When they disregarded the law, it at least gave them pause, and
they made strenuous efforts to construe their actions as law conform-
ing. That rulers submitted to the restraints of the law largely for self-
interested reasons does not detract from the reality that legal restrictions
mattered.’

Although the sovereign and its officials regularly operated within the
law, it must be underscored that in many instances there were no effective
legal remedies for violation. When the law was repudiated or violated by
the sovereign or government officials, there were political consequences
to be paid. The threat of excommunication (which had political impli-
cations) was the means by which popes enforced divine law against kings;
the threat of revolt was the mode of enforcement for Germanic customary
law; against some monarchs it was the looming threat of being deposed
or beheaded. Allegations about violations of the law were a rhetorical
resource that helped rally support for those who opposed regal actions.
In such cases, then, the sanction that served to enforce the law against
the sovereign — the source of the law — was not a legal sanction, but a poli-
tical one.

The two different senses of legal limitations on government officials,
identified at the outset of this section, play out differently. Despite argu-
ments that it is logically or conceptually impossible, there is no imped-
iment in practice to imposing legal sanctions on the sovereign and
government officials for violations of positive law (the first sense). Dicey
identified as a mainstay of the rule of law in England that government
officials could be brought before ordinary common law courts by private
citizens to answer for violations of the law.’> For this kind of restraint,
the essential prerequisite is that the judiciary must possess a degree of
independence from the rest of the governmental apparatus. This solution
to the puzzle involves dividing up and partitioning the state apparatus,
giving one part, the judiciary, the capacity to hold the other parts answer-
able on legal grounds. The autonomy and findings of the judiciary must
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be respected if this is to work. Notwithstanding skepticism about the
prospects of this being successful, it can indeed function effectively, as is
proven daily in many societies around the world.

Placing legal limitations on the law-making power of the sovereign — the
second sense — is another matter altogether. The second sense of limits
is far more ambitious than the first. Government officials can circum-
vent the first sense of legal limitation by simply amending the law not
to stand in the way of desired objectives. The second sense restricts the
law-maker’s ability to mould the positive law to its will. There are certain
things the sovereign cannot do, no matter what. In the Middle Ages, all
of these sources of law — natural, divine, and customary — existed apart
from and beyond the reach of the law-maker.

In contemporary non-liberal societies, at least those that continue to
hold pervasively shared views of divine, natural, or customary law, lim-
itations of this kind on state law can still be viable. In certain Muslim
societies,* for example: “Government may not cross the boundaries
firmly established by the Islamic Shari’a; rulers are held accountable
to God’s law.””> The new constitution of Afghanistan creates a demo-
cratic Islamic Republic that assures equal rights for men and women,
and disallows the enactment of any law contrary to Islam. Specific insti-
tutional arrangements vary, with final interpretive authority sometimes
accorded to secular judges and sometimes to clerical judges or councils,
or to a supreme religious leader. Perplexing problems are generated when
modern circumstances are not addressed by traditional legal principles
and rules and when these societies are internally pluralistic (with a size-
able group of citizens influenced by modern liberal views, or with distinct
cultural or religious sub-communities coexisting), or when the law com-
bines elements of modern and traditional, as every such system must.
Workable arrangements are achievable, but the challenges are immense
and cannot be met without a prevailing desire on all sides to make it work
for the entire society.

In contemporary liberal societies, by contrast, the notion that there are
legal limits on the government’s law-making power (second sense), if it is
to operate at all, must operate differently for the plain reason that natural
law, divine law, and customary law no longer have the standing they once
did. The modern equivalents of legal limits on law-makers in liberal soci-
eties are bills of rights or human rights declarations. Bills of rights come in
two conceptually distinct versions. Those that are seen to exist indepen-
dent of enactment — bills of rights that are understood to recognize but
not give rise to said rights — are indistinguishable from natural law in set-
ting limits on law-makers, with the notable exception that in the modern
version courts have been accorded the power to interpret and apply them.
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Bills of rights can, in the alternative, be understood as a form of positive
law, whereby constitutional enactment is what gives rise to the right. The
limits they set on law-makers can be altered. Thus they are conceptually
akin to the first version of legal limits. When higher procedural barriers
must be hurdled to amend bills of rights (like a super-majority vote), set
so high that amendments become rare, bills of rights can operate de facto
like the second version, with one further caveat. Medieval limits on leg-
islation were considered absolute, whereas bills of rights are sometimes
understood in procedural terms, allowing rights to be overcome if strict
necessity or weighty justification is demonstrated.

The key to the successful implementation of the rule of law understood
as setting limitations on government — is simply a pervasive belief, on the
part of the populace and officials, that this is so. This point is perhaps as
obvious as it is difficult to achieve.

Formal legality

The second cluster of meaning revolves around the construal of the rule
of law as formal legality. The rule of law in this sense entails public,
prospective laws, with the qualities of generality, equality of application,
and certainty. As indicated earlier, these formal qualities are characteristic
of rules as such. Formal legality emphasizes a rule-bound order estab-
lished and maintained by government. The fullest procedural sense of
formal legality also includes the availability of a fair hearing within the
judicial process.

Most favored by legal theorists, this is the dominant understanding of
the rule of law for liberalism and capitalism. Above all else it is about
predictability. As Hayek put it, the rule of law makes “it possible to fore-
see with fair certainty how the authority will use its coercive powers in
given circumstances and to plan one’s individual affairs on the basis of
this knowledge.”® This means people know in advance which actions will
expose them to the risk of sanction by the governmental apparatus. One
is thereby apprised of the range of free action. There can be no crim-
inal punishment without a preexisting law that specified the action as
prohibited.

With respect to capitalism, public, prospective laws, with the quali-
ties of generality, equality of application, and certainty, are well suited
to facilitating market transactions because predictability and certainty
allows merchants to calculate the likely costs and benefits of anticipated
transactions. A growing body of evidence indicates a positive correlation
between economic development and formal legality that is attributable
to these characteristics.’
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One limitation of the rule of law understood in these terms is that it
is compatible with a regime of laws with inequitable or evil content. It
is consistent with slavery, legalized segregation, and apartheid, as con-
firmed by the historical examples of the USA and South Africa. It is also
consistent with authoritarian or non-democratic regimes, as illustrated
by the respective examples of Singapore and China.® An effective system
of the rule of law in this sense may actually strengthen the grip of an
authoritarian regime by enhancing its efficiency and by according it a
patina of legitimacy. This is not to deny that formal legality places crucial
restraints on such regimes, but to emphasize that these restraints are nev-
ertheless compatible with iniquity, because they are devoid of substantive
content. An unjust set of laws is not made just by adherence to formal
requirements.

There is another limitation to this version of the rule of law. Formal
legality, according to its supporters and critics, requires that one forego
the objectives of distributive equality (a more equal distribution of social
goods) and doing justice in the individual case. These objectives require
that case-by-case, context-sensitive determinations be made, which
threatens generality, formal equality, certainty, and predictability.

While it is correct that formal legality exists in tension with these
other social values and objectives, it is an erroneous overstatement to
set them apart as mutually exclusive. Greater distributive equality could
be advanced (albeit not perfectly achieved) through general rules applied
equally to all, for example, by setting a limit on the amount of assets that
can be passed to legatees upon death; and government resources can be
allocated in a way that helps achieve greater equality by creating an excel-
lent public education system, which would ameliorate the single most
important disadvantage suffered by the poor. Rule of law systems can
also accommodate doing justice in an individual case, so long as the rules
of law are departed from to achieve justice infrequently, under compelling
circumstances. Owing to the potential for tyranny by government, in the
context of criminal punishment this departure can only occur in favor
of defendants; rule-mandated injustices in defendants’ favor — as when
the guilty go free — must be accepted. The US legal system (and perhaps
others, including the UK),’ as suggested by Nonet and Selznick, would
appear to have already made this adjustment without losing its overall
rule-bound character. And the social welfare systems of the West, which
have matured in the sixty years since Hayek first wrote, have shown that
administrative discretion can be contained within legal restraints, and that
formal legality may coexist with a substantial presence of discretionary,
policy-oriented actions by government officials. The key guarantor of
legal liberty is to maintain the restrictions of formal legality most rigidly
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as against the government whenever government coercion against person
or property is threatened.

A final limitation is that there are many circumstances in which formal
legality is not appropriate or socially beneficial. Many areas of govern-
ment policy, especially where uncertainties or a great deal of variation
prevails, will be defeated or severely undermined by attempts at restric-
tion in advance by legal rules. Furthermore, in small-scale communities
with a strong communitarian orientation, to offer another important con-
text, adherence to formal legality, to rule by rules, might be harmful. Or
in situations that threaten an eruption of uncontrollable violence, peace
might better be achieved through political efforts, not resort to rules.
When responding to such disputes, the primary concern often is to come
to a solution that everyone can live with; long-term relationships and
shared histories matter more than what the rules might dictate. Coming
to a compromise may better achieve this goal than strict rule applica-
tion (which is not to deny that rules will have an important role even
under these circumstances). Contemporary Asian and African societies,
in particular, notwithstanding penetration by Western ideas and prac-
tices, continue to have significant communitarian cultural strains which
may in various ways and in various contexts clash with aspects of formal
legality.

These observations also have application with regard to commercial
transactions, with which formal legality has been closely associated.
Locally as well as internationally, business partners have regularly demon-
strated a desire to resort to arbitration, mediation, or other forms of
resolution over court proceedings.'!® This in part owing to the expense,
delay, and sometimes to the unreliability of local, national, and interna-
tional courts, but it is also owing to the fact that business partners desire
to continue profitable relationships and to maintain good reputations in
the business community by demonstrating a willingness to come to a
mutually acceptable resolution. Rules frequently have an-all-or-nothing
consequence, resulting in winners and losers, but communities, whether
social, political, or commercial, are often better served by both sides going
away from a dispute satisfied.

This recitation of the disadvantages of formal legality should not be
interpreted to denigrate its value. The observation that merchants can
under certain circumstances function without resorting to legality, does
not suggest that legality is irrelevant to commercial enterprise and mar-
kets. To the contrary, the establishment of a background framework
of reliable legality is an important ingredient to capitalism as currently
constituted.'! Having this background to fall back upon in case of failure
helps merchants work toward achieving an acceptable compromise.
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The close connection between formal legality and capitalism contains
an important lesson that ought to be made explicit, one well understood
by classical liberals. While all members of society enjoy some benefit
from formal legality, it is property owners who stand to benefit the most:
their property is protected and they are most likely to enter into contracts.
They can hire lawyers to vindicate their rights. A society in which property
ownership is universal is one in which all enjoy the fullest benefits offered
by formal legality.

Formal legality is perhaps best appreciated by comparison with when
it is lacking. In the absence of some other source of predictability (like
widely shared morals or customs), not to know how government officials
will react to one’s conduct, commercial or otherwise, is to be perpetually
insecure. Societies that implement formal legality should be lauded for
reducing this unpleasant state of uncertainty.

Before governments claiming to live up to formal legality become too
self-congratulatory, however, they should be put to a reality test rarely
entertained by Western theorists, one that takes cognizance of the com-
plexity of modern legal regimes and their overflowing profusion of rules.
Beyond general awareness that it is impermissible physically to harm
others or their property, and that contracts create obligations, to what
extent do citizens really have foreknowledge of the legal implications of
their actions? A (nervous) retort might be: “that’s what lawyers are for.”
This leads to additional unsettling questions about the cost and avail-
ability of legal counsel. If formal legality is truly about predictability for
citizens, then attention must also be directed at discerning whether such
predictability is actually conferred by the legal system.

Rule of law, not man

The third cluster of meaning sets out the rule of law by way of contrast to
the rule of man. This oft-repeated contrast is presented as an antithesis:
“the rule of law, not man;” “a government of laws, not men;” law is reason,
man is passion; law is non-discretionary, man is arbitrary will; law is
objective, man is subjective. The inspiration underlying this idea is that to
live under the rule of law is not to be subject to the unpredictable vagaries
of other individuals — whether monarchs, judges, government officials, or
fellow citizens. It is to be shielded from the familiar human weaknesses of
bias, passion, prejudice, error, ignorance, cupidity, or whim. This sense
of the rule of law is grounded upon fear and distrust of others. It reflects
a choice, which extends as far back as Aristotle, to prefer rule by law to
unrestrained rule by another, even by a wise person, out of concern for
the potential abuse that inheres in the power to rule.



Rule of law, not man 123

The idea of “the rule of law, not man,” powerful as it is, has been
forever dogged by the fact that laws are not self-interpreting or applying.
The operation of law cannot be sequestered from human participation.
Hobbes considered it a delusive ideal for this reason. The inevitability
of such participation provides the opportunity for the reintroduction of
the very weaknesses sought to be avoided by resorting to law in the first
place. The indeterminacy of law and language suggest that this opening
can never be shut completely.

The standard twofold construction is, first, to identify the judiciary
(comprised of legal experts) as the special guardians of the law, and,
second, to deny the presence of the individual who is the judge. These
two are connected: as the judge becomes indoctrinated in the ways of
the law and the judicial role, the judge becomes the law personified. In the
ideal, the judge is to be unbiased, free of passion, prejudice, and arbitrari-
ness, loyal to the law alone. Whence come the reassuring declarations that
the judge is the mouthpiece of the law, or the judge speaks the law, or the
judge has no will. This image licenses the formalist assertion that judges
engage in mechanistic rule application when rendering decisions. Final
say in the interpretation and application of the law properly rests with
the judiciary, in this view, because no other government official under-
goes this necessary transformation in which the subjective individual is
replaced with the objective judge. Although the rule of law in this third
sense applies to all government officials operating in relation to legally
governed activities, in the final analysis, owing to this reasoning, it is the
special preserve of judges. In the last resort, they are the ones who insure
that other government officials are held to the law.

This chain of reasoning supported, and was supported by, two addi-
tional social developments. First, a major role was played by the extraordi-
nary growth of the legal tradition and its extensive social penetration. This
included the establishment of the academic study of law, the increased
complexity of law as a specialized body of knowledge with its own lan-
guage and concepts accessible only to initiates, the consolidation of the
legal profession as a self-regulating guild with a monopoly over legal ser-
vices, the insinuation of lawyers as indispensable participants in the crim-
inal law system, in establishing property ownership, and in facilitating
commercial transactions, and the central role that persons trained in law
came to play as advisors to kings and popes, and as advisors to, as well as
becoming, government officials and legislators, among other positions of
public and private authority. This expansion in social presence and power
made lawyers, as a group, a formidable social force. It also bolstered the
prestige held by judges, for judges stood at the pinnacle of the legal pro-
fession as the model and highest achievement toward which one might
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aspire. The claim made by those in this profession, its ideology as well
as core self-identity, is that law is objective, apart, special, possessing its
own integrity, insulated from the messiness of politics, the preserver of
social order and facilitator of social intercourse.

The second contribution came from the spread of the notion of the
separation of powers, which established the independence of judges. To
be effective this required institutional arrangements that protected the
judiciary from interference by others. The common formula for achiev-
ing this involved the selection of judges based upon legal qualifications
(legal training and experience), long-term appointments for judges, pro-
cedural and substantive protections against the removal of judges, rea-
sonable compensation for judges, and sufficient resources to maintain a
functioning court system (support staff, books, courtrooms, etc.). The
aforementioned professionalization of law made possible this separation,
but this separation also represented the profession’s highest achievement,
amounting to institutional recognition and preservation of its special-
ness. These institutional factors were not alone enough, however, to
assure the autonomy of judges. They were complemented by attitudes
external to the judiciary, among government officials and the public at
large, that it is improper to meddle with the judiciary as it fulfills its role
interpreting and applying the law, matched by reciprocal attitudes among
judges that it is improper to allow themselves to be influenced by con-
siderations or pressure external to the law. The separation of powers did
more than protect the judiciary; it simultaneously lessened the potential
for abuse that might come from judges’ having too much power. Judges
depended upon cooperation from other branches of the government, and
upon the voluntary compliance of citizens, for the enforcement of their
decisions.

The ultimate risk of this theme of the rule of law, and the social, polit-
ical, and ideological developments that accompanied it, is that the rule
of law might become rule by judges. Whenever rules of law have author-
ity, and judges have the final say over the interpretation and applica-
tion of the law, judges will determine the implications of those rules of
law. Recall that the theoretical debate over legal indeterminacy expired
with a consensus that a degree of indeterminacy coexists with a sub-
stantial amount of predictability, at least in the US legal system. Once
any degree of indeterminacy is recognized, it follows that the claim that
judges merely speak the law is implausible. When, in addition, igno-
rance, weakness, subconscious bias, corruption, and the desire for power
are admitted as natural human traits, the possibility that rule by law may
become rule by judges is no longer a benign possibility but a matter of real
concern.
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This is a warning that judges must be selected with the utmost care, not
just focusing on their legal knowledge and acumen, but with at least as
much attention to their commitment to fidelity to the law (not inclined to
manipulate the law’s latent indeterminacy), to their willingness to defer
to the proper authority for the making of law (accepting legislative deci-
sions even when the judge disagrees), to their social background (to insure
that judges are not unrepresentative of the community), to their quali-
ties of honesty and integrity (to remain unbiased and not succumb to
corruption), to their good temper and reasonable demeanor (to insure
civility), and to their demonstrated capacity for wisdom. Law cannot but
speak through people. Judges must be individuals who possess judgment,
wisdom, and character, or the law will be dull-minded, vicious, and obliv-
ious to its consequences. It was Aristotle who first insisted that the char-
acter and orientation of the judge is the essential component of the rule
of law.

Whether the prospect of being ruled by judges elicits a positive or
negative reaction depends upon the historical and contemporary circum-
stances of a given society, as well as upon one’s politics. In France, where
the pre-revolutionary practices of judges’ buying the judicial office and
using it for rent seeking has left a deep scar in the collective memory
(though it may be fading), the idea that the rule of law might become
the rule of judges would be anathema. In Indonesia, where the courts
are renowned for corruption, this notion would be abhorrent.'? In Iran,
where the judiciary, whose membership is dominated by religious hard-
liners, has conducted closed trials of political dissidents, shut news pub-
lications, and jailed members of opposition parties, all in the name
of consistency with the Constitution, this notion would be generate
dismay.'” In certain Latin American countries where the judiciary is seen
as sympathetic to the propertied elite, this prospect would be considered
reactionary.!* There are many more examples around the world today
where the prospect of rule by judges would be greeted with trepidation.
Also in the USA, where the current Rehnquist Supreme Court is presently
engaged in an aggressive reinterpretation of the respective powers of the
state and federal governments, invalidating a number of congressional
enactments, and more recently invalidated state legislation relating to
treatment of homosexuals and application of the death penalty, there are
great concerns about rule by judges. Rule by judges poses the specter
of the usurpation of power by an unaccountable elite, treating political
issues as if they were matters of law, hiding political decisions under the
guise of purely legal interpretations.

This cautionary skepticism about the contrast between rule by law and
rule by man is not a rejection of the difference it captures, only of the
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sharply drawn contrast between the two. At the moment of application,
rules cannot do without the injection of human reason, insight and judg-
ment, and can never be insulated completely from abuse at the hands of
bad-faith individuals. But there is a vast difference between instructing
persons (whether government officials or judges) to follow or apply a rel-
evant body of rules to a situation, versus instructing them to do as they
please or to do what they consider right without regard to rules. This large
difference is appropriately captured by the contrast between rule of law
and rule of man and must not be forgotten by critics who puncture it with
such ease because it claims too much. There are innumerable examples
every day around the world of government officials and judges faithfully
complying with their duty to apply the law.
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Historian Paul Johnson opined that the great undertaking of the last mil-
lennium was the establishment of the rule of law within nation states,
and that the project for this new millennium is to build the rule of law
on the international or global level.! The first project remains a work in
progress; the second has only just begun. Rather than hazard to prognos-
ticate — on such time scales anything is possible, more than once — this
chapter will offer an overview of the current state of the rule of law on
the international level, organized in terms of the three themes set out in
the preceding chapter. These offerings are tentative and brief, reflecting
what is an uncertain and early state of affairs; for nigh every positive sign
there is a concomitant reason for doubt.

Let us begin generally with the reasons for optimism. International
lawyers (jurists, scholars, practitioners) are fond of reiterating that:
“around the world today the vast majority of governments abide by the
dictates of international law an overwhelming majority of the time.”?
Furthermore, an already impressive and ever-expanding range of subject
matters are governed by international law, especially when increasingly
common regional arrangements — like the European Union and the North
American Free Trade Agreement (NAFTA) — are included in the esti-
mation. International regulation of the commercial realm is particularly
active, with global or transnational regional regimes covering all aspects
of trade, intellectual property, commercial transactions, banking, foreign
investment, telecommunications, securities, and more; global or regional
rules, regulations, or principles also address the sea, space, pollution, the
ozone, aviation, labor, territorial disputes, cross-border travel, treatment
of migrant or displaced people, political refugees, diplomats, weapons of
mass destruction, conduct of war, and more; civil, political, and human
rights are explicitly set forth in multiple international and regional dec-
larations. To apply and enforce these legal regimes, various international
and regional tribunals have been created, many in the last few decades,
including the International Court of Justice (the World Court), the Inter-
national Tribunal for the Law of the Sea, the World Trade Organization’s
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(WTO) Dispute Settlement Body and Appellate Body, the International
Centre for Settlement of Investment Disputes (ICSID), the International
Court of Arbitration of the International Chamber of Commerce (ICC
Court), the European Court of Justice, the Central American Court of
Justice, the European Court of Human Rights, the Inter-American Court
of Human Rights, the War Crimes Tribunals for Former Yugoslavia and
Rwanda, the International Criminal Court, and more.’

Thus is an infrastructure of global law being laid. A growing multi-
tude of subjects is being addressed by international or regional regula-
tion. Most states comply with most of the regulations most of the time.
And an array of courts and tribunals is being established to provide
fora for these legal regimes. This steady foundation-laying is occur-
ring both in what is called public international law (law involving rela-
tions among states, and human rights) and private international law (law
involving relations among private parties from different nations, mostly
commercial).* The primary sources and forms of law-making are multi-
lateral and bilateral agreements (treaties), international customs, shared
general principles, rules and regulations issued by international bodies
(agencies or tribunals), decisions by international tribunals, model codes
and contracts, widely utilized standard terms in private agreements, and
coordinated law-making at the national level, which includes planned
convergence or harmonization among national and transnational legal
orders.’

Prudence counsels caution, however, when according significance to
the above-cited factors. While it might be correct that most laws are
followed most of the time, the most powerful states, and less powerful
states when it matters most to them, nonetheless disregard international
law by their leave when they consider it necessary for perceived national
interest or to preserve the regime in power. Realpolink remains a pre-
dictable mainstay of international law. Moreover, while certain subjects,
especially commercially related ones, have indeed undergone remarkable
growth in effective transnational legalization, other subjects, like human
rights, have a largely paper or symbolic presence, at least in those states
that reject them or respect them least. Although the list of tribunals is
lengthy, the raw number of cases being handled is still relatively slight
(but growing rapidly in recent years, especially in human rights and com-
mercial contexts); the World Court, for example, operates on an annual
budget of $11 million and has issued a little over a hundred decisions
in its entire existence. Furthermore, the proliferation of international
and regional tribunals — constituted to handle discrete subject matters,
with no official mechanisms for coordination — may portend a coming
non-systematic mish-mash of legal regimes operating in competition or
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overlap, with potentially contradictory or conflicting bodies of law and
results.®

These concerns do not dent the confidence of international lawyers,
who are cognizant of the hurdles to be overcome. Steadfastly projecting
the inevitability of a positive outcome (at least in the long run) is implicitly
understood by this group to be a necessary promotional step in its real-
ization. The single strongest ground to believe that their optimism will
be vindicated is the seemingly irresistible contemporary phenomenon of
globalization of the economy. Advancements in technology, communi-
cation, media, transportation of goods and people, financial instruments
and markets, have connected the world in ways never before seen and now
hard to imagine without.” Huge transnational corporations, just one of
the many manifestations of this globalization, now manufacture, assem-
ble, distribute, market, locate offices, and sell around the globe, with no
true or single national home or loyalty. A transnational legal infrastructure
is developing apace with this economic globalization.

Sovereign limited by law

Law at the global level possesses unique characteristics that disrupt easy
analogy to the rule of law in the context of nation states. The public
international law system is conceptually constructed in terms of relations
among sovereign states. There is no real legislature or executive. With
limited exceptions (universal principles, and customary international law
to which a state has not objected), the legal regimes that apply to a given
sovereign state are only those that the state chooses to accept as applicable.
Most international tribunals operate on a consent basis, such that they
have jurisdiction to hear a case only if the states involved in a dispute agree
to allow them to hear the case (although certain treaty regimes include
compulsory jurisdiction). There is no effective standing institutionalized
apparatus to enforce sanctions, so compliance with adverse decisions is
often left to the good faith or self-interest of the losing party. Specific
sanctions may be sought and imposed for instances of non-compliance,
but the losing party may incur these consequences without conforming.
Regional arrangements like the European Union are intermediate forms,
with some characteristics akin to those above and in other respects more
like ordinary nation states.

If public international law were envisioned in terms of a community of
individuals — all monarchs in their own right — it would be one in which
given sets of laws apply only to individuals who agree to be bound; there
would be different sets of laws, various of which apply to some individuals
and not to others (except for a short list of universal principles that apply
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to all). Any particular individual can refuse to be called before a court,
and can later disregard a court determination even when the court does
exercise jurisdiction. Described in this way it sounds odd, to say the least.
In such a community, setting aside the possibility of a pervasive ethic that
law should be respected owing to its status as law, individuals will agree
to be bound by and will abide by law only if and when it is in their interest
to do so. It is also evident that the most powerful individuals, those who
have no fear of or need for others, would have the greatest capacity and
incentive to act without regard to legal restraints.

Public international law in practice resembles what this scenario would
predict. International legal limitations on sovereigns operate most effec-
tively in the commercial realm precisely because the global economy has
an impact on the economic health of virtually every state. States voluntar-
ily encumber themselves with these legal restrictions, however reluctantly,
for otherwise they would not be allowed to participate fully. Economic
sanctions imposed by other states can inflict pain when coordinated, and
therefore help motivate compliance with adverse decisions. Not coinci-
dentally, the WTO Dispute Settlement Body exercises compulsory juris-
diction that is not contingent upon the consent of the parties.

The prime exemplar cited by international lawyers for the willingness
of powerful states to disregard the rule of law is the USA (also generally
credited as a key contributor to building the international rule of law), ®
the world’s sole current superpower. A regularly cited instance involved
the complaint lodged by Nicaragua before the World Court in the mid-
1980s challenging the legality of US military actions. The USA filed
notice with the Court that it was withdrawing its consent to jurisdiction.
In response, the Court held that the withdrawal was untimely, jurisdiction
was proper, and proceeded to hear the case; whereupon the USA bel-
ligerently refused to appear.’ In a more recent example, a determination
by the World Court to stay the execution of a foreign national pending
compliance with international laws requiring consular notification was
not honored by the US Supreme Court; the US Administration took
the position that the World Court’s provisional order was not binding;
the executions went ahead, provoking recriminations from international
lawyers and commentators around the world.!? The highly contestable
legality of the recent USA-led invasion of Iraq, and President Bush’s doc-
trine of preemptive self-defense, cemented the image abroad of the USA
as a nation that flouts international law whenever it so desires.

The USA is far from the only exhibitor of such conduct. Doubts about
the realization of the rule of law in terms of legal limits on sovereigns on
the global level are therefore understandable. In particular, many inter-
national lawyers hold that the “fundamental limitation of the rule of law
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in international adjudication is its voluntary nature.”!! States cannot be
effectively bound by international laws if they must consent prior to being
hauled before a court to answer for purportedly illegal conduct. It is not
entirely persuasive to counter that most states comply most of the time,
for that highlights that the rule of law applies mainly with respect to
the weak or well-behaved, when the thrust of this theme of the rule of
law is to constrain the mighty and rapacious. Put in terms of Locke’s
analysis, the nations that override or refuse to accept international law
whenever they deem it necessary exist in a state of nature vis-a-vis the
other countries, judging their own cases in ways inherently biased towards
their own interests.

The conclusion that this is far from the rule of law appears almost oblig-
atory, but it would be too shallow. Here is why: that most states (including
powerful and rogue ones) do comply most of the time with international
law, except when it really matters to them, even in the absence of the
threat of effective institutional sanctions (facing mostly political or eco-
nomic consequences), was roughly the scenario with respect to sovereigns
in the Medieval period when the rule of law tradition took hold. Similar
to monarchs under those circumstances, when sovereign states today vio-
late international law, they nonetheless make every effort to construe their
action as if consistent with the law, an effort which confirms that the law
matters even as it is being circumvented.

The above discussion relates to legal restrictions on states, as sovereign
entities. A qualitatively different kind of legal limitation on sovereigns
on the international level holds government leaders personally account-
able for especially egregious conduct. This is a relatively new develop-
ment, the precedent for which was established by the Nuremberg trials
that followed World War II. To punish and serve as a deterrent, the War
Crimes Tribunals of Former Yugoslavia and Rwanda, and the Interna-
tional Criminal Court, have been set up to conduct criminal prosecu-
tions of government officials who perpetuate gross atrocities, primarily
genocide and crimes against humanity. Presently the list of leaders who
have escaped responsibility for terrible crimes against their people far
exceeds the handful who have been called to answer, but the International
Criminal Court has only just been created (with the USA vehemently
refusing to sign).

Formal legality

In relation to the second cluster of meaning surrounding the rule of law —
requiring public, prospective rules with the qualities of generality, equal-
ity of application, and certainty — several issues particular to international
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legal regulation will be summarily identified. This and the following clus-
ter of the rule of law apply to both public and private international law
contexts. First, the circumstances mentioned in the preceding section,
and more generally the role that power and politics have in influencing
international law, have adverse implications for the equality of application
and certainty of the law.

Second, the proliferation of uncoordinated tribunals and the disag-
gregation of international law along subject-specific lines — the result of
the law being created piecemeal through treaties with a particular focus,
and of the fact that transnational commercial law is substantially created
by private contracting parties — generates problems with consistency and
coherence, which have already arisen,'? detracting from equality of appli-
cation and certainty. “Itis not possible to keep up with all the new treaties,
decisions of international organizations, and cases of international courts
and tribunals.”!® Particular complications for consistency are presented
in overlapping areas between separate treaty regimes, as when environ-
mental issues have implications for trade. International law will not facil-
itate predictability if a given context is potentially governed by conflicting
bodies of legal rules and subject to incompatible policies.

Third, the process of international law application is not always trans-
parent. WTO dispute settlement decisions, for example, are made in
closed secret hearings;'* arbitration decisions by the ICC Court are
generally not published, and those by ICSID are published only upon
agreement of the parties. Non-transparency arguably runs afoul of the
publicity aspect of formal legality, renders it impossible to monitor equal-
ity of application, and inhibits the development of certainty based upon
consistent interpretation.

Fourth, problems for clarity, coherence, and consistency of application
are created by the fact that national legal regimes and their domestic
courts interact in a multitude of planned and unplanned ways with public
and private international law: national courts interpret international or
transnational laws and decisions by courts and arbitrators, and vice versa;
national legal regimes incorporate, refer to, rely upon, coordinate with,
ignore, contradict, and sometimes override, international or transnational
laws, and vice versa.

A final point relevant to formal legality is that the primary orientation of
international law — by design — has been to keep peace between sovereign
nations, a goal which often is advanced more by compromise than by
strict rule-orientation. Under GATT, predecessor to the WTO, conflicts
were resolved in a conciliatory manner involving negotiation of the par-
ties. Some of this orientation was carried over to the new arrangement,
with the WTO tribunal named the “Dispute Settlement Body,” although
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in practice decisions have become more formally legal. It has been argued,
furthermore, that disputes before the World Court “are frequently dan-
gerous enough that it is understandable that the Court gives a higher pri-
ority to settling them than to issuing sweeping legal pronouncements.”!®
In the European Union, a concerted effort is made to find an acceptable
solution when dealing with complaints about human rights violations by
member states. In a variety of international legal contexts a premium
is placed upon resolving disputes in a manner satisfactory to all parties.
These are context-specific arrangements not always susceptible to general
rule application. Considering what is at stake, considering the political
nature of the disputes that arise, considering that so much depends upon
voluntary compliance, it makes sense that fidelity to rules should not
always be the primary value. This orientation detracts from the achieve-
ment of formal legality, to be sure, but for prudent reasons.

Rule of law, not man

Major rule of law concerns emerge in the international legal arena with
respect to the third cluster of meaning, the notion that judges — and legal
officials more generally — must interpret and apply the law in an unbi-
ased fashion. A threshold difficulty is that international lawyers do not
share a professional tradition and culture to the same depth and degree
that permeates most national legal systems.!® It could not be expected
otherwise given that participants in international law have been educated
in different legal traditions — civil law, common law, socialist, Islamic, and
various other types and combinations.!” To identify just one contrast, the
more active inquisitorial judging model of civil law systems is markedly
different from the neutral-umpire judging style of common law adversar-
ial systems.'® Most international lawyers specialize in international law
during their education and later in practice, which has its own shared
body of knowledge; still, palpable differences in approach and attitude
feed into how international law is understood and constituted.

As indicated in earlier chapters, a shared legal culture reduces inde-
terminacy in the context of application, enhancing predictability and
certainty, making it possible to hold judges more accountable for their
decisions. A thick and pervasively shared legal culture thus helps insure
that the outcome of a case does not turn on which person happens to
be the judge. Judging from the explosive growth of international and
transnational legal institutions and practices in recent decades, the emer-
gence of global law firms, the increasing practice of obtaining advanced
legal training abroad,!’ and the solidification and enhanced prestige of
international law (especially private) as an academic specialty, a mature
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international legal culture promises eventually to develop, solving this
problem. However, the international legal profession is currently domi-
nated by Western-trained lawyers; it is important, for reasons stated in
the concluding section of this chapter, that it draws participants from
around the world to render it broadly influenced and representative.

A more troublesome threat to this aspect of the rule of law is posed
by a characteristic peculiar to international law tribunals. In a number of
these tribunals — including the World Court, the International Law of the
Sea Tribunal, and the European Court of Human Rights — parties have a
right to have a judge from their own country sit on the judicial panel that
decides the case; if no judge from that nation is available, the party may
appoint an ad hoc judge to sit for that case only. Providing for national
representation on judicial panels has historical roots: early on parties
acceded to arbitration to resolve international disputes, with this provision
included to assure them that their national interests would be taken
seriously. This arrangement became common for international tribunals
(although the WTO is a notable exception that prohibits citizens from
the nation of a party in dispute from hearing the case, unless all parties
agree otherwise). Not surprisingly, the process of appointing judges to
these international courts has become “highly politicized.”?°

Obvious questions arise about the impartiality of “national” judges on
panels. Indeed it appears that an implicit component of the judges’ role,
while they are told to decide the case according to law, is to act as guardian
of the parties that appointed them. There is a tension between these two
roles; more so, it is contrary to the fundamental ideal underlying the rule
of law that judges not be biased toward or against a party in a case. Ad
hoc judges are especially suspect, as they are not ordinary members of the
bench and thus are perhaps less inured to the neutral stance demanded
by the judicial role. “There tends to be an assumption that judges chosen
by parties are not truly independent of them and will naturally receive
indications or instructions.”?' Empirical studies of World Court deci-
sions have shown a pattern in which judges tend to decide dispropor-
tionately in favor of their own country (though not exceedingly so), a
pattern which is more pronounced for ad hoc judges.?? These judges are
placed in an untenable position. Even judges who pride themselves on
possessing the capacity for rendering objective judgments may be tempted
super-critically to scrutinize their own nation’s position, to appear scrupu-
lous in meeting their duty of neutrality. Whatever the case, an extrane-
ous, non-legal consideration is weighing in the decision of these judges.
Achievement of the rule of law in the third sense is rendered more ten-
uous by this concession to politics in the design of international judicial
tribunals.
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A final concern has to do with the impact of personal interests of judges
and arbitrators on decisions. This problem is most acute in international
arbitration between private parties. Arbitrators tend to come from, and
return to, the same circles of transnational commerce as the parties, or
their counsel, in the cases they decide. “This may give rise to suspicions
that an arbitrator may favor a party (or counsel) who has provided fre-
quent employment in the past and may do so again in the future.”?’
Compounding this concern, for some forms of arbitration (most promi-
nently ICSID) each party picks one arbitrator (and agree upon a third),
which raises anew all the concerns in the preceding paragraph, now from
the standpoint of personal interest rather than national bias. International
judges are commonly appointed to serve relatively short terms, or act as
part-time judges, which again means that they preside over parties or
counsel with whom they may have interacted in the past or may do so
in the near future.”* None of this suggests that arbitrators and judges in
these situations are necessarily corrupt (some domestic judges and arbi-
trators operate in similar conditions), only that undue temptations are at
play that might compromise the neutrality of the person presiding, again,
at the expense of the rule of law.

Hesitations about the capacity of international judges to act in an unbi-
ased fashion are magnified on the international level when it is recognized
that the process of judicialization of domestic politics remarked upon in
Chapter Eight has also been observed on the international arena. “[T]he
international decisions are themselves removed from the political control
of states and put into the hands of what is, in effect, a new international
player: the international judiciary.”?”> The danger of a distant unaccount-
able elite rendering decisions that affect international and national polit-
ical interests is manifest.

An international law for all

Perhaps the greatest barrier to the development of a truly international
rule of law lies not in any of the specific problems identified above, all
of which can be resolved or massaged. A consistent girding underlying
the historical development of the rule of law for nation states have been
supportive beliefs that the law was just, made by the people, and/or for
the good of the entire community. These characteristics are what make
law deserving of respect. The problem is that the world today manifests a
chasm of gargantuan proportions. Notwithstanding the much-ballyhooed
“Asian miracle,” which suffered a severe setback in the late 1990s, in the
world today the rich countries are getting richer and the poor ones are
becoming poorer. Three billion people live on less than $2 a day, with
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1.2 billion of them surviving on half that amount; 2 billion people lack
electric power, and 1.5 billion lack safe water.?® By comparison, the con-
ditions in the West are luxurious to an extreme.

There is a material danger that the international legal regime will be
perceived by the rest of the world as a Western invention and tool that pri-
marily serves to perpetuate the advantages held by the West. Blatantly self-
interested, hypocritical, or power-based actions in the international arena
by the West encourage this suspicion. Examples are plentiful. Western
countries insist upon the virtues of free trade, but award massive sub-
sidies to support their own farmers, who then over-produce goods that
are dumped below cost on the international market, wiping out already
impoverished farmers from developing countries, harvesting a backlash of
resentment.?’ Western countries refuse to include such subsidies within
the ambit of the WTO. The World Bank and International Monetary
Fund have forced a straightjacket of painful and politically destabilizing
economic constraints on countries seeking grants or loans, constraints
that Western countries do not themselves observe,?® and would reject as
an infringement upon their sovereignty. International efforts to imple-
ment various restrictions to reduce pollution and slow the destruction
of rain forests are viewed as attempts to hobble countries that are finally
getting started in the process of industrialization, trying to impose restric-
tions that the West did not honor on its own path to development. Interna-
tional labor regulations are seen as measures designed to protect Western
laborers from competition from cheaper laborers in non-Western coun-
tries by increasing production costs. The mostly Western permanent
members of the UN Security Council possess veto power over decisions
of the international community. Even human rights are suspect: “there
are a number of countries that regard human rights and human rights
instruments as forms of cultural imperialism of the West.”?°

If there is to be an enduring international rule of law, it must be seen
to reflect the interests of the entire international community. Otherwise
there is little prospect of pervasively entrenching the requisite belief that
international law is worthy to rule.
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At the outset of this book it was observed that politicians, government offi-
cials, political and legal theorists, business leaders, development experts,
the World Bank and IMF, and many others around the globe, from lib-
eral and non-liberal societies, from developed countries and develop-
ing countries, promote the rule of law as offering worldwide benefit. A
quarter century ago noted Marxist historian E. P. Thompson incited a
stormy academic debate among the far left when he declared, follow-
ing a detailed historical study of liberalism in England, that the rule
of law was an unqualified, universal good.! Coming from one of their
heroes, fellow Marxists considered this conclusion almost traitorous.
Thompson confirmed that law served the interests of the ruling class,
and that judges were drawn from the ruling class and showered it with
favoritism. English liberal law, in the guise of neutrality, concealed and
reinforced many iniquities. But that was not the whole story. He also
discovered that the ideology of being bound by the law had a restrain-
ing effect on those with power, whether the monarchy or the wealthy.
They claimed to be bound by the law, and the effect of this claim —
because they and others around them came to believe and act upon this
claim — was to place them within legal restraints. Rhetoric became reality.
With this in mind, Thompson concluded that the rule of law was “a cul-
tural achievement of universal significance.”” As complicit as law often
was in perpetuating domination and inequality, Thompson nonetheless
found that “the rule of law itself, the imposing of effective inhibitions upon
power and the defence of the citizen from power’s all-intrusive claims,
seems to me to be an unqualified human good.”?

When the rule of law is understood to mean that the government is
limited by the law, the first cluster of meaning, Thompson is correct that
it is a universal human good. The heritage of this idea, which first became
firmly established in the Middle Ages, preexists liberalism; it is not inher-
ently tied to liberal societies, or to liberal forms of government. Everyone
is better off, no matter where they live and who they are, if government
officials operate within a legal framework in both senses described, in the
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sense of abiding by the law as written, and in the sense that there are
limits on law-making power.

Opponents of this assertion have argued that the government is an
extension of the community, so protection against it is not just unneces-
sary but will inhibit the benevolent exercise of government power.* This
argument is dangerously naive. Nowhere today can it be asserted plausibly
that the government is just the community personified. The state system,
and governments in their modern form, are of relatively recent invention,
no more than several centuries old, a development initially of the West,
which then spread by colonization or imitation.” As such, the government
has never been an extension of the community, at least not outside the
imaginings of political theorists, but rather has everywhere been an insti-
tutionalized apparatus of concentrated power that constitutes the active
operating mechanism of the state. In situations of social, cultural, ethnic,
moral, or religious pluralism, a condition which is common around the
world today in liberal and non-liberal societies, the government cannot
be an extension of the community because no single community exists.
Moreover, in pluralistic situations characterized by competition among
discrete groups, there is a heightened risk that the governmental appara-
tus will be seized by one of the sub-communities in society and applied
to oppress others. The reality, demonstrated many times over, is that
people in society have at least as much reason to fear the power wielded
by government officials as they do to look forward to its fruits.

There is nothing inherently individualist about this understanding of
the rule of law. It will protect the integrity of the community from gov-
ernment oppression, if a communitarian orientation prevails, just as it
will protect the individual, if an individualist orientation prevails, and it
may even protect both in situations of pluralism. The legal limits on the
government are the limits that society and its political institutions gen-
erate. A religion-steeped society, as existed in the Medieval period and
exists today in many Islamic societies, or a society in which custom is
still a dominant social force, would produce legal limits on government
officials — in both senses, as positive law, and as limits on law-making
power — that respect and support these social-cultural views.

Daunting complications arise when substantial parts of the positive law,
or limits on the law (like bills of rights), are transplanted from a Western
society onto a non-Western culture in a manner that conflicts with pre-
vailing views. In situations like this, Western theories (like Dworkin’s)
that assume a match between background morality and law are plainly
inapt. The law will not match the morality of society and there will be no
overarching coherence. There is no standard formula for dealing with a
situation like this other than to tread with care.
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Leaders of some Asian societies have raised objections to Western-
derived bills of rights or human rights declarations as individualist in ori-
entation, contrary to their communitarian cultures. Many Muslim leaders
reject Western liberal societies as “materialist, corrupt, decadent, and
immoral.”°® Personal liberty does not have the same salience in these cul-
tures, it is said, so these rights should not impose limits on non-Western
governments. These views cannot be dismissed outright.” Cultures are
indeed different and personal liberty, as much as the West takes it for
granted, cannot be justified in universalist terms.

Although the conversation often ends with a standoff, there is another
way to approach these issues. Do not start with a zone of protected indi-
vidual autonomy to identify the limitations on government, as is done with
individual rights in liberalism. Instead begin with the idea of preventing
government tyranny, and decide what limits on this modern behemoth are
desirable and match prevailing social-cultural views and arrangements.
This is consistent with how legal limits on the state developed — though
not intentionally — in the pre-liberal Medieval period. It is likely that
important components of Western bills of rights — like the prohibition
against torture or the summary imposition of criminal penalties — those
that protect against the most grievous forms of government oppression,
would be carried over with this alternative orientation.

Preventing government tyranny was a concern in ancient Athens, a
concern throughout the Medieval period, and continues to be a concern
everywhere today. The nature of the limitations will vary with the society,
culture, political and economic arrangements, but the need for limita-
tions on the government will never be obsolete. The great contribution
to human existence of the rule of law in this sense is that it provides one
answer to this need.

When the rule of law is understood as formal legality, the second clus-
ter of meaning, it is a supremely valuable good, but it is not necessarily a
universal human good. In no society is it thought that rules, the essence of
formal legality, should dominate in all circumstances. Formal legality fol-
lows whenever legal limits on government, just mentioned, exist. Formal
legality is essential whenever government coercion against person or prop-
erty is threatened, especially in the imposition of criminal sanctions.
Formal legality is also valuable in providing security and predictability
of transactions, commercial and otherwise, among strangers or among
members of different communities, though it is possible that formal legal-
ity need not be applied even in market contexts if other functionally
equivalent social mechanisms are efficacious, as when relationships and
prevailing cultural understandings generate security and predictability.®
In all instances where social ties and shared understandings are thin,
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leading to less security and predictability, as is the case in urban areas
around the world, formal legality will offer important advantages.

Outside of these situations, especially in non-liberal societies and cul-
tures, the question of the applicability of formal legality must be examined
closely. Formal legality — rule by rules — is counter-productive in situa-
tions that require discretion, judgment, compromise or context-specific
adjustments. It may have limited application to the family realm and little
if any to the sphere of community activities. Often orientations other than
formal legality will be less disruptive of existing relationships and social
bonds. Strict adherence to the dictates of formal legality can be alienating
and destructive when it clashes with surrounding social understandings,
particularly when there are strongly shared communitarian values and
when everyone expects justice to be done. An emphasis on formal legality
potentially creates particular difficulties in situations where a substantial
bulk of the law and legal institutions is transplanted from elsewhere, as
is common in post-colonial societies, for the reason that the legal norms
and institutions may clash with local norms and institutions.” Especially
complex problems will arise in hybrid situations, where both liberal and
non-liberal orientations circulate. Here the mix must be determined fol-
lowing negotiation among the interests involved. Blanket “all or nothing”
strategies should be avoided. The proper application of formal legality
can be determined only in the context at hand, by the people involved.
Otherwise it will fail, or inflict harm.

The third cluster of meaning — the rule of law, not man — follows when-
ever the first or second is adopted. A society that adopts the view that the
government is limited by law and that the law should satisfy the qualities
of formal legality, is also necessarily, in those contexts in which the law
applies, embracing the rule of law, not persons. Whether this can suc-
cessfully be accomplished without descending to rule by judges depends
upon whether that particular society is able to maintain the necessary
balance, a crucial element of which is self-restraint on all sides.

It should be recognized that all three takes on the rule of law, discussed
in abstract terms, are open with respect to content. Saying that there
are legal limitations on the government does not say what those limits
are; the requirements of formal legality specify the form but not content
of the laws; the “rule of law, not man” says that government officials
must sublimate their views to the applicable laws but does not specify
what those laws should be. Neither democracy, nor individual rights, nor
justice is necessarily implicated in any of these themes. This reminder
is important because often the rule of law is discussed in a manner that
claims its own legitimacy without respect to whether the law is just or
conforms to the interests of the community. In the classical period and the
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Medieval period the supremacy accorded to the rule of law was directly
linked to the belief that the content of the law was morally right and was
oriented to the good of the community. During these pre-modern periods
people thought law to be infused with moral content. The idea that the
rule of law is a moral good without respect to this underpinning would
have seemed bizarre to them, and should be rejected by us. Whenever
implemented, the rule of law (understood in terms of all three aspects)
should always be subject to evaluation from the standpoint of justice and
the good of the community.

All of the requirements, and the strengths and limitations, of each of
these meanings of the rule of law were stated earlier and will not be
repeated here. This exploration will end by proposing what is zze essen-
tial ingredient to establishing the rule of law, however it is understood.
Pervasive societal attitudes about fidelity to the rule of law — in each of the
three meanings — is the mysterious quality that makes the rule of law work.
Grounds for optimism in this respect can be found in an observation I
made at the outset of the book, that no government in the world today
openly rejects the rule of law, while many government leaders pay public
homage to it. Even when this is more rhetoric than reality, it is of fun-
damental significance, for the reasons articulated by Thompson. Those
in power repeatedly espoused the virtue of being bound by the law; in
the course of time this rhetoric became a prime cultural value, a view of
government and law shared by most everyone. Precisely the same pro-
cess courses through the development of the rule of law in the Medieval
period. Recent disappointment over the apparent lack of progress fol-
lowing the past several of decades of efforts to build the rule of law is
therefore premature. The rule of law tradition has been centuries in the
making. Throughout history an indispensable element of it was that gov-
ernment officials and the general populace accepted, and came to take
for granted, the value and propriety of the rule of law. Around the world
today there are signs of this beginning to happen in many societies that
heretofore have lacked the rule of law tradition. Therein lies the hope.
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